











CASES IN EQUITY 


ARGUED AND DETERMINED 


- 


IN THE 


SUPREME COURT OF NORTH CAROLINA, 


AT RALEIGH.: 





JUNE TERM, 1858. 





M. A. H. McKIEL, ADM’R., &c., against CATHERINE CUTLER. 


Under the jon of the Rev. Stat., ch. 31, no person can be allowed to sue in 
forma , in a merely representative character. 


Tis was an appeal from an interlocutory order made by 
Batt te, J., at the Fall Term, 1852, of the Court of Equity for 
eaufort County, by which his Honor had refused to dispauper 
‘fhe plaintiff. 
All the facts necessary to an understanding of the case, suf- 
ficiently appear in the opinion delivered by this Court. 


Donnell, for the plaintiff. 
Rodman, for the defendant. 


Battie, J. This is an appeal from the interlocutory order of 
the Court of Equity for the County of Beaufort, refusing to dis- 
pauper the plaintiff, suing as tne administrator of Bryan Cutler, 
deceased. An order had been made on the filing of the bill, per- 
mitting him to sue in forma pauperis, upon his affidavit that the 
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estate of his intestate was insolvent, except as to its interest in the 
property sued for. Upon the coming in of the answer the motion 
was made, from the refusal to grant which, the appeal was taken. * 
We think the motion was a proper one and ought to have been 
allowed. 

The permission to sue in forma pauperis, was founded upon 
the provision in the 47th section of the 31st chapter of the Revised 
Statutes, which is in the following words: ‘‘ Every poor person > 
or persons which have or hereafter shall have cause of action or 
actions against any other person or persons, either in law or equi- 
ty, shall have at the discretion of any one of the Judges of the 
Supreme or Superior Courts, a writ or writs at law, or writ of 
subpoena in equity, according to the nature of their causes, pay- 
ing no costs on the same, nor giving any security therefor,’’ &c. 

This enactment was taken from the statute, 11 H. VII., ch. 12, 

and mutatis mutandis, is substantially. the same. The construc- 

tion which has been put upon the English statute, may therefore 

very properly be applied to ours. The authorities referred to by 4 
the counsel, very clearly show that it is well settled in England, € . 
that no person can sue in forma pauperis, in a merely represen- ss 
tative character. Paradise v. Shephard, 1 Dick. 36. 1 
Daniel’s Ch. Prac. 42. And a very good reason may be given f 
for it, to wit, that though the estate in right of which the execu- 
tor or administrator wishes to sue may be insolvent, the creditors, 
legatees or next of kin, for whose benefit the suit is to be brought, 
may be amply able to give security and pay costs. 

The order in this case having been improvidently granted} #B 
ought to have been rescinded upon the defendant’s motion ; and t 
the refusal to do so was erroneous. The interlocutory order ‘7 
must be reversed, and the opinion will be certified as the law ‘| 
directs. yy 
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Per Curiam. Order reversed. 
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Hunter and others, Ex’rs. v. Husted and another, Ex’rs. 


THOMAS O. HUNTER AND OTHERS, EX’RS. against HIRAM W. HUSTED 
AND ANOTHER, EX’RS. &c.* 


The tax imposed upon legacies by the Act of 1846, ch. 72, is to be paid by or charged to 
the legatees or distributees respectively. — 


; Nasu, C. J. The clerk has asked the direction of the Court 
in charging in his account the tax imposed by the Act of 1846, 
ch. 72, on legacies. 

The Court is of opinion that the tax imposed by the Act of 
1846, is to be paid by, or charged to, the legatees or distributees 
respectively. In the second section, which imposes the tax, no 
provision is made as to how and by whom it is to be paid, but the 
tax is to be levied and collected upon the value of the personal. 
property bequeathed or subject to distribution. ‘The property it- 
self is to pay the tax. ‘The fourth section however removes the 
difficulty. When the decedent leaves ‘no lineal descendants ”’ 
&c. ‘¢ the executor or administrator on his final settlement, shall 
account for and pay to the clerk of the Court of Pleas and Quar- 
ter Sessiggs of his, her or their county, the amount which the es- 
tate of ier or their testator or intestate shall be liable to pay 
by way of tax under the provisions of this act.’? This section 
evidently refers to legacies and distributive shares only, because, 
in general, executors and administrators have nothing to do with 
the realty, and are required to account for the tax only on a final 

ttlement. It is the duty of the personal representative in every 
such case, where a tax is due under this act, before paying over 
any legacy or distributive share, to exact from the person who is 
to receive it, or to retain in his hands, out of the legacy or dis- 
tributive share, a sum sufficient to pay the tax. If he does not, 
he runs the risk of paying it out of his own property, for he must 
pay it into the clerk’s office of his county at the time designated. 
The difficulty has grown out of the wording of the fourth section. 
‘The tax is to be paid out of the “estate ’’ of the deceased. That 
this word was not used in its ordinary and largest sense is evident 





* This case is reported with the cases of the last Term: See ante 97. 
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from the context of the act. The word estate means ordinarily 
the whole of the property owned by any one,Jhe realty as well 
as the personalty. Now it cannot be supposed for a moment that 
the law means that the tax upon a distributive share shall be paid 
by one heir out of the land descended, or by a devisee. That 
the tax is not by the act made, or intended to be made a charge 
upon the estate, is made further manifest by the avowed object of 
the act. It operates on descents and devises, legacies and distrib- 
utive shares, only when the recipients are the collateral kinsmen 
of the deceased. If then the tax was to be paid out of the es- 
tate, it would, in many cases, operate to the injury of lineal des- 
cendents, and to the children of the deceased. A familiar case 
will illustrate the principle. Suppose a joint pecuniafy fund is 
bequeathed in equal portions to a child and to a collateral ; if the 
tax is to be paid of the joint fund, it is evident that the child will 
pay an equal portion of the tax with the collateral. Or suppose 
a specific legacy to a stranger or a collateral, leaving a residue to 
descend or to be distributed among his children ; in that case, if 
the tax be upon the estate it will fall upon the children, which is 
certainly not the intention of the act. The word “estate ”’ is to 
be understood in relation to the subject matter, w was to 
throw the tax on collaterals only, and which can be e only 
by making each devise, legacy or distributive share pay its own 
tax. We are confirmed in’ our opinion by the terms of the first 
section of the act. It provides that a tax of one per cent. shall 
be levied and collected mn all “real estate descended or devis-. 
ed to collateral kindred”? &c. “‘ except the widow of the deceas~. 
ed.’’ This shows that each heir or devisee - pay the tax, ex: 
cept the widow ; she shall not. 
The clerk, in making out his report, will charge each legacy 
with the tax imposed by the Act of 1846. 


/ 


Per Curiam. Ordered accordingly. 
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Croom, Ex’r. v. Whitfield and others. 





JOSEPH R. CROOM, EXECUTOR, against WILLIAM H. WHITFIELD 
AND OTHERS. 


“* I give unto my youngest child, W.H. W., the sum of $3000, to be due and paid when 
he arrives to twenty-one years of age, out of the proceeds of the sale of my lands” — 
in a will, creates a vested demonstrative legacy, upon which no interest is due until 
the child arrives at twenty-one. 

A provision that a portion of the sum for which a slave shall be annually hired, shall be 


given to him is void ; OO Re pale @ gas een ee 
residue. 


Tuis was a bill filed by the complainant, as executor of the 
will of William H. Whitfield, deceased, against the legatees and 
devisees in said will, in order to obtain a construction of certain 
clauses therein contained, and which are as follow :— 

<¢ Ttem 3d.—I give unto my youngest child, William Haywood 
Whitfield, the sum of three thousand dollars, to be due and paid 
when he comes to twenty-one years of age, out of the proceeds of 
the sale of my lands, and one negro girl named Lazar and Wer 
increase, and three-fourths of the annual hire of my boy Caleb, 
for his support and maintenance, to him and his heirs forever.” 

«¢ Ite" 1th.—It is my will and desire that my boy Caleb be 
hired out privately to the best advantage, by my friend Joseph R. 
Croom, or his successor, during the life time of the said boy Ca- 
leb, and three-fourths of the hire of said boy Caleb be applied as 
directed in the third item of this will, and the other fourth be giv- 
en to the boy Caleb annually.” 

There was also a prayer for direction in case of a deficiency of 
assets, a statement of which is rendered unnecessary by the 
opinion of the Court upon the clauses above. 

The case was set for hearing at Spring Term, 1853, of the 
Court of Equity for the county of Lenoir, and was then sent up 
to this Court by consent of parties. 


J. W. and J. H. Bryan, for the plaintiff. 
No counsel appeared in this Court for the defendants. 


Battie, J. There is ng difficulty in either of the questions 
upon which our opinion is desired. ‘The bequest to the testator’s 
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youngest child, William Haywood Whitfield, of three thousand 
dollars, is clearly a demonstrative legacy payable out of the pro- 
ceeds of the land directed to be sold. It has a preference over 
the other legacies not specifically charged upon the same fund. 
{t is a vested legacy, because the land is directed by the will to be 
converted into personalty. But it is not due and payable until 
the legatee shall arrive at the age of twenty-one years. It does 
not therefore bear interest until that period. As the funds in the 
hands of the executor, which will remain after the payment of all 
the other legacies, will be amply sufficient with the aid of the ac- 
cruing interest, to-pay the legacy in question to William H. 
Whitfield, upon his arrival at full age, it is unnecessary to decide 
the questions relative to the abatement of the legacies. 

In answer to the remaining questions, whether the bequest to 
the boy Caleb, of one-fourth of his annual hire, is valid, we are 
bound by an uniform current of decisions to say that it is not, but 
is a void legacy, and falls into-the residuum. It is the duty of 
the executor, as such to hire out said boy according to the direc- 
tions of the will, and apply three-fourths of such hire for the sup- 
port and maintenance of the legatee, William H. Whitfield, and 
pay over the remaining fourth to the residuary legatees, 

There must be a decree in accordance with this opinion, and 
the costs paid out of the funds in the hands of the executor. 


Per Curiam. Decree accordingly. 

















ABNER THACKER against L. D. SAUNDERS. 


If a parent, at the time of making a deed of gift to a child, retains property sufficient to 
answer all his debts then existing, the gift is valid. 

(The cases of O’ Daniel vy. Crawford, 4 Dev. 197; Jones v. Young, 1 Dev. & Bat. 362 ; 
and Arnett v. Waneit, 6 Ire. 41, cited and approved.) 


The Bill in this case sought an injunction again’ the purcha- 
ser of a slave, and the facts disclosed by the pleadings and evi- 
dence were as follow :— 

In April, 1849, Mary Anne Thacker made a deed of gift for 
the slave in controversy to her son, the complainant reserving to 
herself at the same time a life estate. She was at that time in 
debt to the amount of about one hundred and fifty dollars ; she 
was about seventy-one years of age, and quite infirm. The slave 
in question was her only visible property. In 1850, sundry exe- 
cutions against the said Mary Anne Thacker were levied upon 
this slave, and after due advertisement, he was exposed to pub- . 
lic sale. The officer conducting the sale, at first, offered the en- 
tire interest in the slave. Upon his doing so, the complainant for- 
bade a sale of more than the life interest of his mother, claiming 
that afier her death the slave belonged to him. The officer then 
confined his offer to the life interest of Mary Anne Thacker. 
For that interest the complainant bid a sum more than enough to 
pay off all the claims in the officer’s hands, but the defendant, as 
the last and highest bidder, became the purchaser. - 

After the sale, the complainant went to the defendant, who was 
a negro-trader, and teld him that he should require him not to 
carry the slave out of the county. To this the defendant replied 
that he had bought the slave to sell. ‘Thereupon the complain- 
ant filed this bill to enjoin the defendant from removing the slave 
beyond the limits of the State, and also‘to obtain a writ of se- 
questration. His prayer was granted, and the injunction after- 
wards continued to the hearing. After the fiat was served upon 
the defendant, he sold the slave to some one living in this State. 

The case having been set for hearing, was transmitted to this 
Court from the Court of Equity of Rockingham county, at the 
Spring Term, 1853. 
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Miller , for the plaintiff. 
Morehead, for the defendant. 





Nasu, C. J. The right of the plaintiff to the decree he seeks, 
is resisted upon the ground, that the deed from his mother under 
which he claims, was made by her to defraud her creditors and is 
void under the act of 1840. The defendant has failed to prove 
any fraud. At the time Mary Anne Thacker made the convey- 
ance to her son, the plaintiff, she was considerably indebted for 
one in her situation in life, and she could not, by any voluntary 
conveyance, defeat her creditors of their just rights. The first 
great principle of moral duty is to be just; and no man can 
avoid its obligation by any voluntary arrangement of his property, 
so as to defeat or defraud those who have just claims upon him. 
Any attempt to do so is unlawful, amounting to fraud ; for fraud, 
in a legal sense, is an act unwarranted by law which operates to 
the injury of another. Harman v. Fisher, Cowp. 117. <A pa- 
rent therefore cannot make a voluntary conveyance of property to 
his child to the injury of any then existing creditor. While how- 
ever the law is thus careful of the rights of creditors, it is not inat- 
tentive to the claims of nature. A voluntary settlement by a 
parent on his child is not per se fraudulent ; there must be a cred- 
itor to defeat, and the intent to defeat. , 

When therefore a parent makes a gift to his child, he must be 
careful to retain property sufficient to answer all his debts then 
existing. If he does, the act is lawful, violating no moral or legal 
duty. Thus in Jones v. Young,1 Dev. & Bat. 352, it is de- 
clared **‘ The conveyance of the slave by Reuben Jones to the 
«< plaintiff being by deed of gift, is not necessarily an act fraudu- 
«<Jent and void as to the creditors of the donor, if he had at the 
‘‘ time of the gift, and left at the time of his,death, other proper- 
‘< ty sufficient to pay all his debts due and owing at the date of 
‘¢ the gift.”” The case of Arnett v. Wanett, 6 Ire. 41, sustains 
the principle, and so does the case of O’ Daniel v. Crawford, 4 
Dev. 197. In the case before us, Mrs. Thacker conveyed the 
negro in dispute to the plaintiff, reserving a life estate in him. 
_ The debts which she then owed amounted to about one hundred 

and fifty dollars. What was the value of her life estate js not ve- 
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ry clearly proved, the witnesses differing on the subject. But the 
plaintiff bid for her life interest a sum sufficient to pay what she 
owed. ‘The debts then due have all been paid out of the sale of 
the negro Frank, and no creditor of hers existing at the time of 
the gift has been delayed, hindered or defeated in the collection 
of his debt. Nor can the presumption of such an intent in gen- 
eral arise in law, when the seller does thus reserve property suffi- 
cient to pay his debts. Nor do we in the attending circumstancés, 
see any thing to impeach the transaction on the ground of fraud. 
The defendant Saunders, by his purchase, acquired nothing but 
the life interest of Mrs. Thacker. It is very certain the sheriff 
could sell nothing more than what belonged to her. The de- 
fendant Saunders purchased with full notice of the plaintiff’s 
claim, and admits that he is a negro-trader, and alleges that after 
the fiat in this case was served upon him, he sold the negro Frank 
to a man whose name he does not mention. Mrs. Thacker is 
still alive, but the plaintiff is entitled to the aid of the Court in 
guarding and securing his interest in the slave Frank. 

The injunction having been continued to the hearing of the 
cause, and the cause being before us for final hearing, it is ad- 
judged and decreed that the injunction be made perpetual. 


Per “Curiam. Decree accordingly. 


_ 
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Marrow v. Marrow, Ex’r., and others. 








DANIEL J. MARROW against DRURY S. eS EXECUTOR, 
AND OTHERS. 


A testator, leaving a wife and six children, made the following provisions for them by 
will :—**I give and bequeath to my loving wife, as long as she is single after my death, 
all my property, real, personal and mixed. I wish the negroes kept on the plantation 
if manageable ; if not, | wish my executors to hire them out privately to honest, hu- 

;mane men. My children I wish educated from the proceeds of the plantation and 
funds in hand. When my eldest son arrives at legal age, I wish him to have a distribu- 
tive share of the estate, and my other children, when they shall have arrived at the 

‘same age, 1 wish them to have a like share with their eldest brother, provided the 

, estate has retained or accumulated property in the mean while. Should my wife mar- 
ry again, I wish her to have what the laws of her country will allow her, viz. : one- 
third of the estate. If she remains single till her death, I wish my children to be 
made equal in their several lots of my estate ; and if she marries and deducting her 
portion, then a like share of the residue :’’— 

Held, 1, That the children are all entitled to be maintained and educated out of the pro- 
fits of the estate, free of charge, and when they respectively arrive at the age of 
twenty-one years, they will be entitled to their respective shares, without being re- 
quired to account for the expenses of their maintenance and education. 

2. That the expenses of the maintenance and education of the children are to be paid out 
of the profits of the plantation, and the interest of the funds on hand. 

3. That the term ‘‘funds on hand” means cash og-hand, and money due the estate by 
bond, note or other security ; and that the children are respectively to receive such 
an education as is suitable to their estate and condition in life. 

4. That the widow is entitled, while she remains single, to all the issues, rents, profits 
and interest of the estate, so far as the same may be necessary in the first place, for 
her decent support, and then she is entitled to all that remains after the proper main- 
tenance and education of the children. 

5. That the children, until they shall respectively come of age, are entitled to nothing 
out of the estate but what is necessary for their maintenance and education. 

6. Each child on coming of agé will be entitled to one-sixth part of the capital of the 
whole estate, after deddcting the widow’s dower in the land, and a child’s part of the 
personal property, to wit, one-seventh. 

7. The share now due to the child who has come of age, is to be allotted to him absolute- 
ly, and he cannot hereafter be called upon to refund any part thereof. 

8. The executor must permit the widow to retain possession of all the estate, except 
such part as may from time to time be allotted to the children, as they respectively 
come of age. 

Held, also, That the testator intended that his widow, in case she married again, 
should have dower in his lands, and a child’s part of all the personal estate absolutely. 

In construing wills, the Court will confine its opinion to things to which it can give ef- 
fect by a decree, and will not speculate upon questions in which the parties may never 
be interested. 

(The case of Tuyloe v. Bond, ante p. 5, cited and approved.) 


Tus cause was removed to this Court from the Court of 
Equity for Granville county, at Spring Term, 1853. 
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The case is stated in the opinion of the Court, 


Lanier, for the plaintiff. 
No counsel in this Court for the defendants. 


Barrie, J. Thomas F. Marrow died in the year 1846, hav- 
ing first duly made and published his last will and testament, 
which, after his death, was admitted to probate, and Drary,S. 
Marrow, one of the executors therein named, qualified as such, 
and took upon himself the burden of its execution. ,The testa- 
tor, in and by his said last will and testament devised and be- 
queathed as follows :—‘‘I give and bequeath to my loving wife, 
‘<as long as she is single after my death, all my property, real, 
‘‘ personal and mixed. I wish the negroes kept on the planta- 
‘<tion if manageable, if not, I wish my executors to hire them 
‘¢ privately to honest, humane men. My children I wish edu- 
‘< cated from the proceeds of the plantation and funds on hand. 
‘¢ When my eldest arrives,at legal age, I wish him to havea dis- 
‘¢tributive Share of the estate, and my other children, when they 
‘¢ shall have arrived at the same age, I wish them to have a like 
‘¢ share with their eldest -brother, provided the estate has retained 
‘¢ or accumulated property in the mean while. Should my wife 
‘¢ marry again, I wish her to have what the laws of her country 
<< will alléw her, viz., one third of the estate. If she remains 
‘¢ single till her death, I wish my children to be made equal in 
‘¢ their several lots of my estate ; and if she marries and deduct- 
‘< ing her portion, then a like share of the residue.’’? The testa- 
tor left at his death surviving him, his widow Parthena and six 
children, all of whom were then minors, to wit: Daniel J., Wil- 
liam D., Thomas F. H., James A., Drury S. and Ann E. Mar- 
row, and was seized and possessed of a valuable estate, consist- 
ing of two tracts of land, thirty or forty slaves, cash on hand, 
debts due him, household and kitchen furniture, stock of divers 
kinds, farming utensils, &c. After the testator’s death, Drury S. 
Marrow, by virtue of his executorship, took into his possession the 
personal estate, paid the debts and other charges against the es- 
tate of the deceased, gnd kept the slaves together and worked 
them upon the plantation, with the exception of a few whom he 
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hired out, and two whom he sold for their bad conduct. The 
executor received from year to year the interest, issues, hires, pro- 
fits and rents of his testator’s estate, and applied the same to the 
support of his widow and children, and to the education of the 
latter, for which purposes they were more than sufficient, leaving 
a considerable surplus to accumulate in his hands. 

The bill was filed June 28th, 1853, in the Court of Equity for 
Granville county, by Daniel J. Marrow, against the executor, the 
widow and the other children of his father, in which he set forth 
the facts above stated, and further ‘that he had come to the age of 
twenty-one years, and he prayed to have the share of the estate, 
real and personal, to which he was entitled under his father’s 
will, assigned to him. But he alleged that doubts and difficulties _ 
had occured in the construction of said will, upon which the par- 
ties interested under it desired to have the advice of the Court. 

These doubts and difficulties were set forth in the bill in the 
following terms :-— 

1. “ Itis uncertain, whether the respective children of the said tes- 
tator are entitled to be maintained until they respectively arrive at the 
age of twenty-one years and to be educated out of the said estate free 
of charge, or, whether the expenses of their respective mainte- 
nance and education as aforesaid, are to be charged to and ac- 
counted for by them respectively, in alloting and paying over to 
them respectively their respective shares of the said estate. 

2. «It is also uncertain, in that part of the said will which di- 
rects that the children of the testator shall be educated out of the 
proceeds of the plantation or funds on hand, whether it means 
out of the funds on hand, or out of’the proceeds or interest of 
the funds on hand. 7 

3. “It is also uncertain what is the meaning of the expression 
or term ‘‘ funds on hand,”’ as whether the same mean only cash 
on hand at the testator’s death, or include other, and what other 
effects ; whether the testator’s children are to be maintained, as 
well as educated, out of the proceeds of the plantation and funds 
on hand, and if educated only, then in what way, and out of 
what part or parts of said estate, they are to be maintained ; and 
whether, in case what is intended by the expression “ funds on 
hand,”’ should be, or become insufficient with the proceeds of the 
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- . . 
plantation for the education, or the maintenance and education of 


the testator’s children, the proceeds arising from the sale of any 
part of the testator’s perishable property or any other, and what 
other pagt or parts of the said estate may be applied to that-pur- 
pose. 

4. “lt is also uncertain, whether the testator’s widow is enti- 
tled to the whole of the issues, interest, hires, rents and profits-of 
the said testator’s estate during her life or widowhood, or only to 
be maintained out of the same, and if not to the whole, or toa — 
maintenance only out of the same, then, to what part of the 
same she is entitled, and whether, in the division of the estate in 
case she should marry again, she should be charged with and ac- 
count for the expenses of her maintenance aforesaid. 

5. “It is also uncertain, whether the children of the testator 
are entitled to any part, and what part of the interest, issues, hires, 
rents and profits aforesaid, further than to be maintained, or edu- 
cated and maintained out of the same as aforesaid. 

6. ‘It is also uncertain, whether in case any of the said chil- 
dren should die before arriving at the age of twenty-one years, 
the real or personal representatives of said child, would be enti- 
tled to any and what part or share of the said real and personal 
estate, or of the said interest, issues, hires, rents and profits of the 
same, and if not, then whether the said widow would become 
entitled under said will, in case of her marrying again, to any 
part of the share of the said real or personal estate to which such 
child would be entitled, if attaining the age of twenty-one years. 

7. ‘It is also uncertain, what share or portion of the said real 
and personal estate ought to be allotted to the said children res- 
pectively, as they respectively become of age, and whether in 
case a full share of the same should be allotted and paid to one 
of the said children upon coming of age, such child would be 
entitled to any and what part of the interest, issues, hires, rents 
and profits subsequently accruing upon the residue of said real 
and personal estate, remaining undivided, and whether such 
child, having received such share, would, in case of the death af- 
terwards of another child under twenty-one years, be entitled to 
any further part or share of the said real and personal estate. 

8. «It is also uncertain, whether in case one of the daughters 
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of the said testator should marry under the age of twenty-one 
years, she would still be entitled to a maintenance out of the said 
estate until her arrival at full age. 

9. «It is also uncertain what share or portion of the said real 
and personal estate the said widow would become entitled to, in 
the event she married again, whether to-dower in the whole, or a 
part only, and what part of the said testator’s lands, and to a child’s 
part of the personal estate, or to one third of the real and person- 


“yal estate absolutely, and if to a child’s part of the personal estate, 


whether the same is to be estimated with reference to the number 
of the children living at the testator’s death, or to the number liv- 
ing at the time of said widow’s marriage. 

10. «< And it is also uncertain whether the third or a child’s 
part, whichever it may be, to which the said widow would be- 
come entitled in the event of her marrying again, would be a 
third, or a child’s part of the estate, if any remaining undivided 
at the time of such marriage, or would be a third or child’s part 
of the part or parts of the said estate which may have been divid- 
ed and allotted off to any of the children, as well as the part, if 
any, that may remain to be divided as aforesaid, and if the latter, 
then whether the said third or child’s part ought to be allotted to 
her exclusively out of the part, if any, remaining to be divided, 
or out of that and the part or parts which may have been already 
divided off and allotted to a child or children. - 

11. “It is also uncertain whether in case any child should 
have allotted to him or her a full share of the estate as it stands 
at the time of such allotment, and the remainder of the said es- 
tate should afterwards from any cause become insufficient to af- 
ford to the other children a like or equal share, such child would 
have to refund to the other children, and what proportion. 

42: ‘¢ It is also uncertain whether the said widow is not enti- 
tled to the possession, management and control of the whole of the 
said estate, real and personal, during her life or.widowhood, and 
whether the said executor, by assenting to the legacies of said 
will, and ‘delivering over the said estate to the said widow as ten- 
ant for life, or widowhood, of the same, may not entirely dis- 
charge himself from the trusts of the same, and from any respon- 
sibility therefor, and whether it is not his duty to do so.”’ 
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The defendants, Drury S. Marrow, the executor, and Parthe- 
na Marrow, the widow, put in separate answers, each admitting 
the facts stated in the bill, and submitting to such decree as the 
Court might please to make. The other defendants, being mi- 
nors, answered by a guardian ad litem, and prayed.that in what- 
ever decree the Court might make, their interest should be pro- 
tected. 

The cause was set for hearing upon bill and answers, and was 
then, by consent, transmitted to this Court. , 





This bill was filed before the case of Tayloe v. Bond, decided 
at the last term, ante 5, was reported and published, otherwise, 
we presume it would not have been complicated by suggesting 
contingencies which may hereafter occur, and asking the advice 
of the Court as to what etfect such contingencies may have upon 
the proper construction of the will of the plaintiff’s father. We 
are satisfied, upon further reflection, that the principles annoutic- 
ed in the case referred to, are correct, and that when called upon 
to advise as to the proper construction of a will, or any part of it, 
we cannot give an opinion upon a state of facts not yet existing, 
and upon which no present direction or decree can be founded. 
If this were not so—if this Court were bound to answer-every 
question which an astute and ingenious counsel might ask upon 
the construction of a will under every possible combination of cir- 
cumstances which might affect it, we might have and*probably 
would have thrown upon us an amount of business which no hu- 
‘man labor could perform. . It is surely better for all practical pur- 
poses that the Court, even if it had any discretion in the matter, 
should confine its advice and opinion to things to which it can 
give effect by its decree, than to waste its time in speculating up- 
on questions in which the parties may never be interested. - The 
propriety of this remark in reference to the present case, will be 
made strikingly manifest, by adverting to the 8th inquiry, which 
is, ‘whether in case one of the daughters of the said testator 
should marry under the age of twenty-one years, she would still 
be entitled to a maintenance out of the said estate, unitil her arri- 
val at full age.’’ Now the testator seems to have had but one 
daughter, and she, if the children were named in the bill in the 
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order of their births, was his youngest child. She may die in in- 
fancy, she may never marry at all, or she may not marry until 
she arrives at full age, and in either of these events our opinion 
upon the inquiry as stated, would be of no use whatever, and 
yet either of these events is just as likely to happen as the one 
supposed. It will be quite time enough to answer the inquiry 
when the contingency shall happen, and if the present bill be 
properly framed to obtain the answer, it may easily be retained 
for further directions. We say properly framed, because there 

“are questions arising upon the construction of a will, which the 
executor would have a right to call upon the Court for its advice 
and directions, which would not be open to a legatee when not 
interested in them. 

With these preliminary remarks as to the extent of our juris- 
diction, in solving the doubts and difficulties arising upon the con- 
struction of the will now before us, we proceed to answer such of 
the inquiries as the plaintiff’s case requires, though it will be 
more convenient for us to do it in an order somewhat different 
from that in which the questions are propounded. 

In order to ascertain the share of his father’s estate to which 
the plaintiff is now entitled, it is necessary to consider what are 
the rights of the widow under the will. It is clear, that the tes- 
tator meant in the first place, to make a suitable provision for her. 
For that purpose, he gives her during widowhood all his proper- 
ty, real, personal and mixed. That clause taken alone, would 
make her sole and universal devisee and legatee of his whole es- 
tate, whilst she should remain single ; but there are other clauses 
in the will which necessarily modify and restrict the operation of 
this. He intended that his estate, whilst affording an ample sup- 
port to his widow, should also furnish the means of maintenance 
and education to his children during their minority, and a suit- 
able outfit in life as they should respectively come to the age of 
twenty-one years. Until his widow should marry again, he 
wished the property kept together, remaining in her possession, 
but managed under the superintendence of his executor. He 
seemed to think that the proceeds of the plantation and funds on 
hand, by which we understand the interest of the money due 
him on bonds, notes and other securities, would be sufficient both 
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for the support of his widow and the maintenance and education 
of his children. He accordingly appropriates such proceeds to 
that purpose ; and out of them, so long as they will afford it, 
must be paid what is necessary to such maintenance and educa- 
tion, as are proper for children of their condition in life, leaving 
for the widow at all events, what she may need for her decent 
support, and then what may remain after the wants of the chil- 
dren are provided for. Had the testator known that his widow 
would never enter into a second marriage, he would probably 
have closed his will without adding any thing further ; but he 
supposed such an event at least possible and he went on to pro- 
vide for it, and it is necessary for us to ascertain what that pro- 
vision is, for upon it depends the share of the estate which the 
plaintiff has ‘at present the right to claim. If his.widow shall 
marry again, the testator says that she shall then have what the 
laws of his country will aflow her, viz., one-third of the estate. 
A doubt is here suggested, whether this clause means that she 
shall have dower in all his lands, to wit, one-third part thereof 
for life, and a child’s part of all his personal estate absolutely, or 
one-third of all his estate both real and personal absolutely. 

We think clearly that the former is the construction. Whilst 
his widow should remain single, the testator supposed that she 
would consider her interest as identical with those of her children; 
but upon her second marriage, her relation towards them must, 

_at least with regard to property, be in some degree changed.” In © 
that event, his evident intent is, that she shall take from his es 
tate, only so much as the law would have given her had he died 
intestate, or had she dissented from his will, and his mistake in 
supposing that such part would be one-third of his estate cannot 
make any difference. If he had meant that she should have one- 
third of the whole estate absolutely, he would probably have said 
so without reference to what the law would allow. 

The share to which the plaintiff’s mother will be entitled in the 
event of her second marriage, being thus ascertained and reserv- 
ed, he will be entitled to a child’s part, to wit, one-sixth of the 
residue. He cannot claim any part of the accumulated profits, 
because they belong to the widow, nor ought there to be charged 
against him, what has been expended upon his maintenance and 

ui.” 
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education. The share which will be allotted to him he will take 
absolutely, without the liability to be called upon to refund the 
same, or any part of it. That he is not to refund, appears not 
only from their being no such requisition in the will, as from the 
clause, that upon coming of age each child is ‘to have a like 
share with their eldest brother, provided the estate has retained or 
accumulated property in the mean while.’’ 'This clearly implies, 
that if the estate shall hereafter from any cause be diminished, 
the shares of the younger children may be less than that assigned 
to their eldest brother ; but if the widow shall not marry again, 
then their shares may be made equal to the share allotted to the 
eldest out of the property set apart for her. T'o see that all the 
provisions of bis will should be carried into effect, the testator has 
invested his executor with a superintending power over the estate ; 
and the defendant, Drury S. Marrow, having voluntarily come 
forward and assumed the trust, he cannot now relinquish it while 
any of its duties remain to be performed. 

Having, upon a survey of the will in all its parts, given our 
exposition of it, we are prepared to answer all the enquiries upon 
which the plaintiff is now entitled to ask_ for our advice and di- 
rection. 

1. The children are all entitled to be maintained and educa- 
ted out of the profits ef the estate, free of charge, and when they 
respectively arrive at the age of twenty-one years, they will be 
entitled to their respective shares, without being required to ac- 
count for the expenses of their maintenance and education. 

2. The expenses of the maintenance and education of the 
children, are to be paid out of the profits of the plantation, and 
the interest of the funds on hand. 

3. By the term, funds on hand, we understand the testator to 
mean cash on hand, and money due the estate by bond, note or 
other security. The profits of the plantation, and the interest of 
the money due the estate, have been hitherto, under the prudent 
management of the executor sufficient for the purposes for which 
it was designed, and it is unnecessary now to enquire what is to 
be done should such profits and interest become insufficient for 
such purposes, as there is no suggestion made as to the probability 
of such an event. The children are respectively to receive such 
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an education as is suitable to their estate and condition in life, 
in the section of country where they reside. There is no sugges- 
tion that the education bestowed upon the plaintiff is not a suita- 
ble and proper one, and that may perhaps be assumed as a stan- 
dard for the younger children ; but this must be left in some de- 
gree to the sound discretion of the executor. 

4. The widow is entitled, while she remains single, to all the 
issues, rents, profits and interest of the estate, so far as the same 
may be necessary in the first place, for her decent support, and 
then she is entitled to all that remains after the proper mainte- 
nance and education of the children. When she shall make it a 
practical question by marrying, it will be time enough to inquire 
what will then be her rights in this respect. . 

5. The children, until they shall respectively come of age, are 
entitled to nothing out of the estate but what is necessary for their 
maintenance and education. 

6. The event, upon which this inquiry is predicated, is entirely 
too contingent to make it necessary for us to decide it. 

7. The share to which the plaintiff is now entitled, and to 
which each of the other children will be entitled upon his or her 
reaching full age, is one-sixth part of the capital of the whole es- 
tate, after deducting the widow’s dower in the land, and a child’s 
part of the personal property, to wit, one-seventh part thereof. 
This deduction must be made to await the contingency of her 
marrying again. ‘The remaining part of the inquiry is based up- 
on a contingent event, in which the plaintiff has at present no in- 
terest. 

8. We give the same answer to this inquiry as we did to the 
sixth. 

9. This question is answered in part in our response to previ- 
ous inquiries, to wit, the fourth and seventh. Her part of the 
personal estate is to be estimated by the number of children now 
living. None having died since the testator’s death, it is unne- 
cessary to decide whether the number must refer to his death or 
the present time. | 

10. This inquiry, so far as it is a practical one, has been al- 
ready answered. 

11. The share now to be allotted to the plaintiff will be allot- 
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ted to him absolutely, and he cannot, hereafter be called upon to 
refund any part of it. ‘That is all-which he has any interest in 
knowing at present. 

12. The executor must permit the widow to retain the posses- 
sion of all the estate, except such part as may be from time to 
time allotted to the children as they respectively come of age ; 
but he cannot now divest himself of the trust which he has as- 


sumed. 


Per Curiam. Decree accordingly. 








SOLOMON ASHBEE AND OTHERS against W. H. COWELL AND 
OTHERS. 


In a case where a sale of land had been made by a Clerk and Master and confirmed by 
the Court, after the lapse of a year, no allegation of fraud being made, leave to open 
the biddings upon the ground of inadequacy of price, was refused. 

Such objections can in no event be made by motion, but are required to be brought for- 
ward by a bill or petition. 


Te question before the Court in this case was raised by a 
motion to reopen biddings for a tract of land, which, having been 
allowed in the Court below, came up by the appeal of the former 
purchaser. | 

The bill praying a sale of the land was filed to Fall Term, 
1851, of the Court of Equity of Currituck county. The decree 
at Spring Term, 1853, for reopening the biddings is as follows:— 
‘¢ On evidence filed in this cause at this term and sent herewith, 
and on Solomon Ashbee, one of the parties hereunto, giving bond 
and security that if the biddings be opened he will give twenty- 
three hundred dollars for the premises heretofore purchased under 
decree of this Court by one Martin J. Leavitt, it is ordered by tlre 
Court that the former sale be set aside, and that the Clerk and 
Master expose the premises to public sale on the terms of the for- 
mer order; that the bonds or notes given by the former purchaser, 
said Leavitt, be handed back to him. And it being suggested 
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and shown to the Court that the said Leavitt has the premises in 
cultivation, and has had ion thereof for some time, that 
he has made cash and other payments to those entitled, on ac- 
count of the premises so purchased as aforesaid, and that he has 
made improvements upon the premises since his purchase, it is 
ordered by the Court, that the Clerk and Master report the value of 
the premises for the time of his possession under the sale, and for 
the present year—the cash and other payments made on account 
of the premises, and to whom made—the value of the improve- 
ments made on the premises since the sale to said Leavitt, to the 
end that he be charged with a reasonable rent for the time he has 
had possession and for this year ; that he be refunded his cash or 
other payments, and that he be allowed the value of his improve- 
ments on the premises.”’ 

The other facts necessary to an understanding of the case, ap- 
pear in the opinion of the Court. 


W. N. H. Smith, for the plaintiffs. 

Heath, for the defendants, argued :— 

1. The sale cannot be set aside and the biddings be opened on 
motion. In England some precedents apparently of this de- 
scription may be found ; but on examination it will be seen they 
were instances in which the persons applying were not parties to 
the petitions or bills, and for that reason they could not petition to 
rehear the interlocutory decree confirming the sale. Here the ap- 
plicagion is by the parties, before the Court on the bill ; and it is 
submitted, it would be a violation of principle to permit the de- 
cree confirming the sale to be set aside on motion without a peti- 
tion to rehear. After confirmation, a ‘petition to rehear is the rem- 
edy, and the petition should set forth the cause for a rehearing, so 
that the party opposing may know what he is to meet. Jones v. 
Zollicofer, 1 C. L. Repos. 378. Ricks v. Williams, 1 Dev. 
Eq. 3. ‘The precedents in New York are all on petition. Liv- 
ingston v. Byrne, 11 Johns. 566. Williams v. Dale, 3 Johns. 
Ch. Cases, 271. Lancy v. McPherson, Ib. 425. 

2. If it were matter of mere discretion, the sale ought not to 
be set aside, and the biddings be opened. In this case the ad- 
vance offered is only $500; while the affidavits show that the 
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lands have increased in value more than $200, and that the de- 
fendant has made permanent improvements on them to the 
amount of from $600 to $800. The purchaser Leavitt would be 
entitled to the value of his improvements, and as he would have 
had to bear any depreciation of the price of the land, so he is 
entitled to the advance. Hence, as matter of discretion mere- 
ly, the sale ought not to be set aside and the biddings opened. 
Ashbee might gain by this course. The result would be a loss 
to the other parties. 

3. Opening the biddings is not a matter of mere discretion, but 
of legal discretion. The true principle is laid down in Scoét v. 
Nesbitt, 3 Brown’s Chan. Cases, 475. That principle is this. 


Where the sale has not been confirmed, the biddings may be 
opened on advance of price only ; where the sale has been con- 


Jirmed, the biddings may not be opened on a mere advance. In 
Livingston v. Byrne, the Chancellor speaks in terms of unquali- 
fied disapprobation of setting aside sales and opening biddings 
when no fraud is imputed, as: there is not here. 11 Johns. Rep. 
566. The true principle will also be found in Williams v. Dale, 
3 Jobns. Chan. Cases, 271, and in — v. McPherson, Ib. 
425. 

Sales have sometimes been set aside and the biddings opened 
after confirmation under peculiar circumstances. In Watson v. 
Birch, 2 Ves. Jr., this was done after confirmation. There the 
person applying was in prison at the confirmation, and there were 
other circumstances of hardship ; and yet, in the subsequent case 
of Morris v. the Bishop of Durham, the Chancellor expresses 
his strong disapprobation of this case, and says, he would never 
have made the orders. The case is impliedly overruled. In 
White v. Wilson,, 14 Ves. Jr., 152, the principle is laid down ; 
that is, that after confirmation, the sale will not be set aside, and 
the biddings be opened, unless there has been some misconduct 
on the part of the purchaser or sume fraud. None such is alleg- 
ed here. See also Daniel’s Chan. Practice, 1465. In this book, 
note, page——, it is said that the practice of opening biddings as 
in England, bas not prevailed in New York, North Carolina, 
New Jersey, Tennessee and South Carolina. From which I in- 
fer, when the sale has been fair and no fraud is imputed, the 
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Courts of those States will not set aside the sale even before con- 
firmation. 

Our case however is stronger than any of those cited. The 
confirmation was decreed after objection by the present petition- 
ers, and on evidence introduced by them. It is therefore res ad- 
judicata, No precedent can be shown, where the parties failing 
in one trial, have been permitted to set aside the sale and open 
the biddings on a second application. ‘To allow this, it is sub- 
mitted, would outrage principle and render litigation interminable. 


Pearson, J. At Spring Term, 1852, the Clerk and Master 
reported a sale of the land to Martin G. Leavitt at the price of 
$1800. After the examination of witnesses and argument of 
counsel the sale was confirmed. Leavitt went into possession and 
expended some $600 in repairs and improvements. At Spring 
Term, 1853, a motion was made to set aside the sale and re-open 
the biddings, based on a suggestion that the land had been sold 
for too small a price, and a proposition of Ashbee that he would 
make an advance in the new biddings of $500. Many affidavits 
were read, and his Honor thereupon set aside the sale and direct- 
ed the biddings to be re-opened. 

In looking over the affidavits it is left doubtful whether the 
land did not sell for its value, considering the incumbrance of the 
widow’s dower, and there is room to believe that'the present mo- 
tion and offer to advance the biddings, is to be ascribed to the fact 
that the value of land in that vicinity has risen considerably since 
the sale. But to avoid any difficulty about the facts, and to pre- 
sent the question broadly ; assume that the land did not sell for 
as much as it was worth at the time of the sale, by some two or 
three hundred dollars, and would now sell for $500 or $1,000 
more, there is not even a suggestion that any fraud was practiced 
in order to cause the land to sell for less than its value. 

- We can imagine no ground other than fraud, upon which this 
Court can assume jurisdiction to set aside a sale and open bid- 
dings, a year after the sale has been confirmed, and after the pur- 
chaser has been let into possession and has made outlays in re- 
pairs and improvements so that he cannot be put in statu quo. 
If it may be done one year, it may be done two years or five or 
ten years after the confirmation upon the same principles. The 
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consequence would be that no man of good sense would ever bid 
at such a sale, for he could never know when to call the land his 
own. 

Any practical mind will see at once that an attempt to make - 
property bring its full value by opening the biddings after the sale 
has been confirmed, must defeat its own object ; because no man 
will play at a one sided game. He is bound and the Court‘is 
loose, and the Court may at any time say to him, there is no 
fraud imputed to you, but it is ascertained that the land will now 
sell for more than you gave for it, so you shall be paid for your 
improvements, deducting a reasonable rent, and have back your 
money, but must give up the land. The cases to be met with in 
the English books, where sales have been set aside and the bid- 
dings opened, except on the ground of fraud, are very few, and 
all of them are put on “ special circumstances.” 

If the Court had a right to entertain this matter at all, it cer- | 
tainly could not do so on motion. ‘The parties were out of Court 
and some formal proceeding was necessary, either bill or petition, 
in order to give the parties a day in Court, and have the proceed- 
ing and issue put in a permanent shape. 

The decretal order below is reversed, and the motion to set 
aside the sale and open the biddings is disallowed with costs. 








_ 





Per Curiam. Qrder reversed. 











HENRY FULLER against MICHAEL WILLIAMS. 


An entry in these words—“ No. 535, H. F. enters 100 acres of land on the waters of 
Uharee adjoining the lands of his own, and runs for complement January 2d 1847 ” is 
so vague, that until actually surveyed and located, it can give no such notice as will af- 
fect any other person who makes an entry, has it surveyed, and takes out a grant. 

(The cases of Munroe v. Me Cormick, 6 Ire. Eq. 85; Harris v. Ewing, 1 Dev. & Bat. 
Eq. 369, and Johnson v. Shelton, 4 Ire. Eq. 85, cited and approved. ) 


Tis cause was transmitted to this Court from the Spring 
Term, 1852, of the Court of Equity of Randolph county. The 
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pleadings and facts are sufficiently stated in the opinion delivered 
by the Court. 


Morehead, for the plaintiff. 
Miller, for the defendant. 


Battie, J. The bill stated that the defendant, on the 14th 
day of December, 1846, made an entry in the entry taker’s of- 
fice for the county of Randolph, in the words and figures follow- 
ing :—‘‘ No. 528, Michael Williams enters 50 acres of land on 
the waters of Uharee, both sides adjoining the lands of Robert 
Walker, Henry Fuller and his own, and runs for complement, 
Dec. 14, 1846.’’ That on the 2nd, day of January, 1847, he, 
the plaintiff, made an entry in the same office as follows :—* No. 
535, Henry Fuller enters 100 acres of land on the waters of 
Uharée adjoining the lands of his own, and runs for complement, 
January 2nd, 1847.’ The bill then alleged that the defendant, 
with full knowledge of the location of the plaintiff’s entry, 
changed his location, and on the 10th of May, 1847, procured a 
grant from the State for land covering in part that located by the 
plaintiff, and for which he obtained a grant on the 13th day of. 
November, 1849. The defendant put in an answér in which he 
denied that he had changed the location of his entry ; denied 
further that he had any knowledge of the location of the land 
made by the plaintiff, and insisted that his entry was so vague and 
indefinite, that he could not show where the land was situated, 
A replication to the answer was filed, and the parties, after com- 
pleting their proofs, had the gause set for hearing | and transferred 
to this Court. 

An examination of the proofs in this case is unnecessary, for it 
appears upon the face of the bill that it cannot be sustained. The 
plaintiff’s entry contains a description, so vague, indefinite and 
uncertain, that until actually surveyed and located, i, cannot 
identify any particular parcel of land, and consequently cannot 
give such notice as will affect any other person who makes an 
entry, has it surveyed, and takes out a grant. The defendant’s 
entry was in truth prior to that-of the plaintiff, and much more 
definite ; but if it had not been, the recent case of Munroe v. Mc 
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Cormick, 6 Ire. Rep., 85, is a direct authority against the right 
of the plaintiff to the relief which he seeks. . In that case, which 
is founded upon the previous ones of Harris v. Irving, 1 Dev. 
& Bat. Eq Rep., 369, and Johnson v. Shelton, 4 Ire. Eq. Rep., 
85, it is said that “‘ When one makes an entry so vague as not to 
‘¢ identify the land, such entry does not amount to notice, and 
‘¢ does not give any priority of right as against another individual, 
‘¢who makes an entry, has it surveyed, and takes out a grant. 
‘¢ By a liberal construction of the law, such entries are not void 
“ as against the State. It is not material to the State what vacant 
*¢ land is granted ; but such entries are not allowed to interfere 
‘¢ with the rights of other citizens, and are not susceptible of being 
‘* notice to any one, because they have no identity.”’ 
' When an entry is vague, it acquires no priority until it 
“ is made certain by a survey. The good sense of this principle 
<< will strike every one as soon as it is suggested.” ° 

The plaintiff’s entry in this case, being too vague to identify 
any particular piece or parcel of land, and not having been made 
certain by a survey, before the defendant obtained his grant, the 
bill cannot be sustained, and must be dismissed with costs. 





Per CuriaM. . Bill dismissed. 


JAMES W. DUPREE against LEWIS B. DUPREE. 


A child en ventre sa mere cannot take as donee by a common law conveyance. 
Therefore, where.4. executed a deed by which in consideration of natural love and af- 
fection, she gaveito the ‘‘ sons of Robert and Rachel Dupree, and to the next of their 
heirs lawfully’ ten of their bodies’ a share :—Held, that a child of Robert and 
‘ Rachel at that time en venire sa mere took no interest in the slave. 


~*PhIs cause was transmitted from the Court of Equity for Pitt 


County at Spring Term, 1852. 
The case is sufficiently stated in the opinion of the Court. 


Moore (with whom was Winston, Jr.,) argued :— 
1. The plaintiff was born within 280 days from the execution 
of the deed, and so was in esse.. Coke Lit. 139, n. B. 
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Infants en ventre sa mere are capable of taking a gift. ‘The 
case of Reeve v. Long, 1 Salk. 227, which decided that a devise 
of a remainder to an unborn child, carried the estate to an infant 
en ventre sa mere was complained of only on feudal reasons— 
that there was no one to perform the services of the tenant. 2 
Bl. Com. 109, and notes. That decision stands for law to this 
day, and has always been followed. Bl. Com. ut supra, n 13. 


‘The Stat. W. 3, supposed by some to have been enacted to affirm 


the doctrine of Reeve v. Long, was not so passed ; but if it had, it 
has no force here. Devises to infant en ventre sa mere, per ver- 
ba de presenti, are good without doubt ; yet devises are statutory 
conveyances. 

Infants en ventre sa mere are persons in rerum natura, and are 
considered born for all beneficial purposes—for the purpose of 
taking under a deed by settlement under the description of a liv- 
ing child. Doe v. Clarke, 2 H. Bl. 399; Doe v. Lancashire, 
5 T. R. 49. At page 61, Buller says, ‘all the cases cited estab- 
lish this point, that there is no distinction between a child en 
ventre sa mere, and one actually born.’’ In Doe v. Clarke, it 
is said, ‘‘ it seems now settled, that an infant en ventre sa mere, 
shall be considered generally speaking, as born for all purposes, 
for his own benefit ;’? and in Watkins’ Law of Descent, 142, it 
is now laid down as a fixed principle, that wherever such consid- 
eration would be for his benefit, a child en ventre sa mere shall 
be considered as absolutely born.”’ In Wallis v. Hodson, 2 
Atk. 117, lord Hardwicke says, ‘‘ I go on the reason that the in- 
fant is a person in rerum natura, and both hy our law and the 
civil law, a child, as much as if born in the father’s lifetime. 
Such child is in being for all intents and purposes, whether bene- 
ficial or prejudicial to his interest. Blackburn v.-Stables, 2 Ves. 
& B., 369. Thelluson v. Woodford, 4 Ves. 342. See Woner 
v. Butts, | Cond. E. Ch. Rep. 90. 2 Vetn. 710. 1 Ves. 85. 
Jb. 156. Such infant may have a guardian, may bring a suit by . 
prochein amy to stay waste, and may justify, in like manner, the 
detention of title deeds. Macpherson on Infants, 364, (Law Lib.) 
Being a person in esse, it must be capable of taking by gift, un- 
less there is some known disability. Its feebleness is no such dis- 
ability. On the contrary the law aids that, whenever or wherev- 
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er itmay exist. If it be said that it cannot be present to receive, 
and delivery of the thing is absolutely necessary to the perfection 
of the gift, this will decide only that they are deprived of one 
mode of donation. A gift by parol to an absent infant is void ; 
but a friend may receive for such infant, and the gift is then well 
made. And why may not a friend receive for the absent unborn 
infant. Both are equally persons in esse. 

In this case a delivery of the thing was not necessary, because 
there was a deed made and delivered to a friend. A deed con- 
veying slaves to three, as tenants in common, is well delivered to 
all by delivery to one. for all. A delivery to such an infant is as 
possible, as a delivery to an absent infant born, or to an idiot, or 
to an absent feme. In all these cases, registration by the donor, 
or delivery of the deed to a friend is a sufficient delivery. .Actual 
capacity to assent to the gift or deed is not requisite ; although 
known not to exist it is always presumed, if it be for the benefit 
of the donee. Macpherson, uf supra, 455. There is no reason 
why a deed made to an infant en ventre sa mere, and registered 
by the donor, or delivered to a friend may not be good. It is 
just as capable of assenting as an infant just born, or an idiot, 
and just as capable of taking possession of it. A guardian or 
friend only, in any of the cases can protect the property. 

2. The Statute of Limitations does not apply. The petition 
being between the two tenants in common is the same to the 
plaintiff, whether one held all or only a part, because, being un- 
divided between plaintiff and defendant, the defendant’s holding 
was consistent with his title and that of the plaintiff. Cloud v. 
Webb, 3 Dev. 317. Thomas v. Gorman, 4 Dev. 223 ; Collier 
v. Poe, 1 Dev. Eq. 55. 

Rodman, contra. 


Pearson, J. On the 9th day of January, 1817, Patience 
Goff executed a deed by which, in consideration of natural love 
and affection, she gave and conveyed to her grand-children, 
‘¢ Washington and Lewis Dupree, sons of Robert and Rachel 
‘ Dupree, and to the next of their heirs lawfully begotten of. their 
bodies, (Peggy Aun Dupree only excepted,) a slave named Rose.’’ 
On the 9th day of October, 1817, the plaintiff, who is a child of 
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the said Robert and Rachel Dupree; was born, and by this bill he 
claims one third of Rose and her increase. 

It is conceded, that no other after-born child of Robert and Ra- 
chel Dupree, except the plaintiff, could take under this deed of 
gift; and his claim is put upon the ground that he was in ventre 
sa mere, at the date of the deed, and was in contemplation of 
law in esse, and capable of acquiring a right of property. For, 
according to the calculation by the ordinary course of nature, he 
was conceived six days before the date of the deed, and the ques- 
tion is, can an atom, a thing in its mother’s womb, six days old, 
acquire a right of property by a common law conveyance ? 

Such an idea may be consistent with the refinements of the 
civil law, or with the doctrine of uses and of executory bequests 
and executory devises, which is borrowed from the civil law, but 
is wholly at variance with the plain, direct, and tangible maxims 
of the common law ; and its bare suggestion would have shocked 
the sages of that practical system of laws, built up by immemori- 
al usage and common custom, and having for its basis certain 
maxims, all of which rest upon the fundamental principle that 
property cannot be acquired or lost, except by some open, overt 
act palpable to the senses, about which there can be no mistake. 

Property must at all times have an owner. One person can- 
not part with the ownership unless there be another person to 
take it from him. ‘There must be a “ grantor and a grantee, and 
a thing granted.’ In considering the application of these max- 
ims, the question may be disencumbered by leaving Washington 
and Lewis Dupree out of view, and considering the deed of gift 
as purporting to be made to the plaintiff. For he claims by pur- 
chase, as distinguished from descent, succession or distribution, 
and must make his title clear upon an independent footing, be- 
ing entitled to no aid from Washington and Lewis, as trustees for 
him, because there is not the slightest ground for putting them in 
that relation. 

Suppose a case of land, which at common law could only pass 
by feoffment. ‘To whom, or to what could livery of seisen have 
been made? Who would have performed the services? Or take 
the case of a chattel. A gift must be accompanied by actual de- 
livery. 'To whom, or to what could the delivery be made? To 
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a thing six days old in its mother’s womb? And yet, unless the 
right of property passed at the date of the gift, it could not pass 
at all, unless the donor chose afterwards to make a new gift. It 
is true that in conveyances to uses and in wills, which are govern- 
ed by doctrines borrowed from the civil law, a great departure has 
been made from the maxims of the common law. For instance, 
a fee may be limited after a fee—a limitation over may be made 
in a chattel after giving a life estate—a freehold may be made to 
commence in futuro, and a springing, shifting, or contingent use 
may be made to arise at any time afterwards, provided it be not 
too remote. For inasmuch as the legal ownership passed to the 
trustee or the heir at law or executor, that was supposed to satisfy 
the rule of the common law, which requires that property should, 
at all times, have an owner; and the use was left to be shifted 
about according to the intention of the grantor, until it became 
necessary that the use should draw to itself the legal estate, when 
it of necessity became fixed. By way of further illustration, a 
bequest or use limited to the children of A., passes only to such 
children as A. has at the time, (and we will suppose a child en 
ventre would be included ;) but a bequest or use limited to the 
children of A., after an estate to her for life, remains open, so as 
to take in all the children she may have at her death. And this 
class of cases is put on the ground, that by reason of the life es- 
tate, it does not become necessary to fix the legal ownership until 
the death of the taker of the first estate. Again, by way of use 
or will, a limitation over in a chattel, after a life estate, may be 
made. This could not be done by a common law conveyance, 
and can only be done now in regard to slaves by a special statute. 

These instances show the difference between the rules appli- 
cable to a conveyance at common law, and a conveyance under 
the doctrine of uses or of wills ; and although in the latter, there 
is @ strong inclination, we may almost say a settled rule, to treat 
an infant en ventre as a thing in esse, yet no case can be found, 
in which i¢ was ever so treated in a common law conveyance. 
Nor can it be so treated, without breaking down the maxims of 
the common law. 

<< In respect of the grantee, three things are requisite :—that he 
be a person in being at the time of the grant made, (if he be to 
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take immediately); if he be to take by way of remainder, it is 
not necessary that he should be in being.’’ But it is necessary 
that he should come into being during the continuance of the 
particular estate, or eo instanti of itstermination. Shep. ‘Touch. 
235; Coke Lit. 2, 3; Perkins, sec. 43; Touchstone, ch. 9, 
no. 4. << By the strict rule of law, if A. was tenant for life, re- 
mainder to his own eldest son in tail, and A. died without issue 
born, but leaving his wife enseint or big with child, and after his 
death a son was born, this son could not take by virtue of the re- 
mainder ; for tit particular estate determined before there was 
any person in esse, in whom the remainder could vest.’’ To 
remedy this, the statute 10 and 11, W. 3, allows remainders to 
vest in children while yet in their mother’s womb. 2 Black. 
Com. 169, and note, ‘That statute is confined to remainders. 
There is no statute which enables children while yet in their 
mother’s womb, to take directly by a deed of gift at common law. 

‘¢ If a woman be quick with child, and by a potion killeth it in 
her womb, or if a man beat her, whereby the child dieth in her 
body, this is a great misprison, but no murder. But if the child 
be born alive and dieth of the potion or the battery, this is mur- 
der, for it is accounted in rerum natura, when it is born alive. 
If a man counsel a woman to kill the child within her womb 
when it shall be born, and after she is delivered of the child she 
killeth it, the counsellor is accessory to the murder ; and yet at 
the time of the counsel no murder could be committed of the 
child in utero matris, because it was not in rerum natura,”’? 3 
Coke Inst. 50. ‘These authorities show conclusively what is the 
common law upon this subject, and by that this case must be 
decided. 

Mr. Moore cited several authorities. Among others, Macpher- 
son on Infants, and the cases there referred to, 25 Law Lib., new 
series, 565. ‘They only show that in regard to the declaration 
and limitation of uses, and in regard to legacies, the Courts of 
Equity and the Ecclesiastical Courts have adopted the rule of the 
civil law, by which an infant en ventre is considered as born. 
Among other instances given by Macpherson :—a man may sur- 
render copyhold land immediately to the use of an infant en ven- 
tre sa mere, “‘ for a surrender is a thing executory, and nothing 
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vests before admitiance.’’ ‘This last expression explains that 
case. The title of the surrender vests in a third person until the 
infant is born and becomes capable of taking an estate. 

We have no’ sort of doubt that Mrs. Goff intended all the chil- 
dren of Robert and Rachel Dupree (Peggy Ann excepted), with- 
out reference to the time of their birth, to be participants of her 
bounty ; and the only regret is that she did not call upon a law- 
yer, who would have drawn a conveyance passing the property 
to a trustee, by which the uses could have been kept open until 
the death of Mrs. Dupre, so as to let in all of herchildren. But 
she chose to make a common law conveyance directly to the 
children ; and of course no other could take under her deed of 
gift except those esse, or as my lord Coke expresses it, in rerum 
natura, when the right of property passed out of her, to wit, at 
the date of the deed of gift. ‘The owners were then called for— 
it was then necessary for them to take the property. The plain- 
tiff could not answer the call, and there is no rule of the common 
law, by which we can give him another day. 

It is unnecessary to notice the other questions. 





Per CurtaM. ’ Bill dismissed with costs. 


ROBERT R. BRIDGES & JAMES WEDDELL, EXECUTORS, against WILLIAM 
D. MOYE, JAMES C. ALBRITTON & RICHARD PARKER. 


A creditor having sued his deceased debtor’s administrator, obtained judgment for so 
much of his debt as the jury found covered the assets, and for the remainder, judg- 
ment was entered for the defendant. Thereupon a bill was filed to recover this bal- 
ance from certain persons alleged to be fraudulent donees of the debtor :— 

Held, 1, That the bill could not be sustained, because the creditor, by his own allegations 
had a plain remedy at law against the defendants, as executors de son tort. 

2. That, admitting the creditor’s right to come into equity for discovery, or an account, 
or for the purpose of following the fund, still his bill must be framed according to the 
course of the Court—making the personal representative of the debtor a party in that 
character ; stating that the debtor left no real estate, and showing that the alleged 
debt has been established by a judgment at law. — 

3. That the judgment in question, i hn ra aa roam is not a judgment 


of the charatter required. 
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(The case of Dozier v. Dozier, 1 Dev. & Bat. Eq., 96, cited, distinguished and approv- 
ed; thecases of Rambaut v. Mayfield, 1 Hawks, 85; McKay v. Williams, 1 Dev. 
& Bat. Eq., 398; Brown v. Long, 1 Ire. Eq., 192, and Peeples v. Tatum, 1 Ire. Eq., 
414, cited and approved. ) , 


Tts cause was removed to this Court, from the Court of 
Equity for Edgecombe County, at Spring Term, 1853. 

The pleadings and facts necessary, to an understanding of the 
case, are sufficiently stated in the opinion of the Court. 


Rodman and Moore, for the plaintiffs. 

Biggs, for the defendants, Albritton and Parker, argued :— 

1. The bill cannot be sustained. Dozier v. Dozier, 1 Dev. 
& Bat. 96. : 

2. The Statute of Limitations protects the defendants. Al- 
though the statute does not run in favor of a donee by parol gift, 
because he is a bailee of the donor, yet after an assignment to a 
distributee of the donee, a possession for three years, gives the 
distributee a perfect title. Powell v. Powell, 1 Dev. & Bat. Eq. 
379. Much more so in this case, where there was no bailment, 
but an adverse possession under a deed. 

3. By the Act of 1840, the intent of the donor must in a Court 
of law be submitted to a jury, and in a Court of Equity, the 
insolvency of the donor at the time of the gift, ought to be clearly 
established. 


Pearson, J. The plaintiffs allege that one Archibald Parker 
was indebted to their testator in a large amount—that the debt 
was contracted in 1829, and in 1841, a note was executed to se- 
cure it; that in 1839, 1840 and 1841, Archibald Parker made 
deeds of gift to the defendants, his son and his two sons-in-law, 
for several slaves, with intent to avoid the payment of his debts. 
In 1847 Parker died, and soon after his death the plaintiff sued 
his administrator, and recovered judgment for $2,327 for his debt, 
and $653 for his damages ; and inasmuch as it was found by the 
jury that the administrator had assets to the value of $361, and 
of no further value, it was considered by the Court that the plain- 
tiff should have execution for said sum of $361, which amount 
has been paid to him, leaving the balance of the debt unpaid, 
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The prayer is to subject the slaves in the hands of the defendants, 
as fraudulent donees, to the payment of the debt. 

The defendants, Moye and Parker, have arranged the matter 
so far as they are concerned, and a decree is asked against Albrit- 
ton. He does not admit the alleged debt ; admits that Parker 
made him deeds of gift for three slaves, but avers that the gifts 
were not made with an intent to defraud creditors, and that at the 
date of the gifts, Parker retained property sufficient to pay all of 
the debts he then owed ; and relies on the Statute of Limitations 
and the lapse of time. 

The evidence shows that Parker, at the time he made the deeds 
of gift, was very much in debt ; and it is left doubtful whether 
he retained property sufficient to pay all of the debts which he 
then owed, unless a claim which he was prosecuting for a num- 
ber of slaves be taken into the account. He succeeded in estab- 
lishing his claim in 1844, and was then able to pay all of his 
debts. 

If it was unnecessary to decide this case upon the facis, a very 
interesting question would be presented, by the fact of the debt- 
or’s subsequent ability to pay. But there is a fatal objection to 
the bill, and we are relieved from an investigation of the facts. 

Assuining the gifis to have been fraudulent, the plaintiff had a 
plain remedy at law by action of debt against the defendant as 
executor. For, although there be a rightful administrator, yet as 
to him the gift is valid, and he cannot be charged by reason there- 
of with the value as assets. Hence er necessitate, the creditor. - 
has a right to treat the donee as executor, and to charge him with 
the value as assets, upon the ground that he intermeddled with 
property, which, as to creditors, continued to be the property of 
the deceased debior. If the plaintiff had brought his action at 
law, there would have been no occasion for his coming into this 
Court. 

But admit that notwithstanding the plaintiff had this plain and 
adequate remedy at law, he may, according to the cases, on the 
ground of seeking a discovery, or the necessity for an account, or 
upon the idea of his right to follow the fund, maintain a bill, yet 
he must do so according to the course of a Court of Equity. 
Passing by the objection that the personal representative of the 
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debtor is not made a party, in that character, and the donee it 
would seem has a right to insist that he should be made a party, 
for as the donee is only secondarily liable and may contest the 
question of assets, the personal representative should be before the 
Court, so as to be bound by the decree. Dozier v. Dozier, 1 
Dev. & Bat. Eq. 96. 

Passing also by the objection that there is no allegation that the 
debtor left no real estate out of which the plaintiff’s debt could 
he satisfied, and it would seem that this was a necessary allega- 
tion, for the donee who takes from the debtor in his lifetime by a 
gift valid between the parties, can only be reached in Equity, af- 
jer it is shown that the donor left no estate, cither real or personal, 
out of which the creditor could have his debt satisfied. ‘We put 
our decision upon the ground that the plaintiff has failed to es- 
tablish his debt. Before a creditor can come into a Court of 
Eiquity on the mere relation of creditor and debtor, he must es- 
tablish his debt by a judgment at law ; for debt or no debt, isa 
pure question of law. Rambaut v. Mayfield, 1 Hawks, 85. 
McKay v. Williams, 1 Dev. & Bat. Eq. 398. Brown v. Long, 
1 Ire. Eq. 192. The only proof of the debt is what the plain- 
tiff calls his judgment against the administrator. So far as there 
were assets, the administrator was bound and the judgment was 
conclusive, and has been satisfied ; but beyond the amount of as- 
sets, the plaintiff has no judgment even against the administrator, 
and it would be strange indeed, if a third person is bound by that 
which is no judgment. For as to the excess of the debt over and 
above the assets, ($361,) there was judgment in favor of the ad- 
ministrator, that he “‘ go without day.’? He had no further in- 
terest in the quesiion, and so far as he was concerned, the plain- 
tiff was at liberty to say his debt amounted to $100,000, or any 
other large sum. But he cannot, in any point of view, be con- 
sidered as having represented the defendant. The gift was valid 
as between the parties, and as between the defendant andthe 
administrator of the donor. So the defendant has a right para- 
mount to that of the administrator, and it is idle to say that a pro- 
ceeding which was in effect a judgment i” favor of the adminis- 
trator, should have the effect of a judgment against the donee 
who holds aboye him, and who was not a party to the proceeding, 
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and who had no oportunity of contesting the matter in any way. 

If the plaintiff had taken judgment against the debtor in his 
lifetime, that would have been prima facie evidence of the debt 
as against the donee, subject to the reply per fraudem ; for then 
the creditor takes judgment against a person directly interested in 
the whole question, and who was the only person that the cred- 
itor could sue. The distinction is obvious. “Here, the creditor 
has no judgment, (the judgment was in favor of the administra- 
tor ;) the administrator was not at all interested in the question 
beyond the amount of assets; and the creditor has another person 
against whom he can bring his action for the purpose of establish- 
ing his debt. 

If the heir be bound by specialty, a proceeding against the ad- 
ministratot does not at common law bind him, for he has had no 
opportunity of being heard, and there is no community of interest 
between him and the personal representative. So, for no pur- 
pose, can he be said to represent the heir. It is true, under our 
statute, a judgment against the personal representative fixes the 
debt so as to bind the heir, and upon a scire facias he has only a 
right to make up a collateral issue in regard to the assets. This 
effect however is by force of the statute, and furnishes no ground 
for the position that a proceeding in which there is judgment in 
favor of the personal representative, that he ‘‘ go without day and 
recover his costs,’’ (such is the judgment when the plea of plene 
administravit is fully sustained,) is evidence of the debt as against 
one who is alleged to hold property under a gift void as to cred- 
itors, but valid as against the donor and his representatives. 

We presume that the counsel was misled by a supposed analo- 
gy. But what analogy can there be, between the case of an heir 
who takes after the death of his ancestor, and is by statute bound 
by a judgment against the personal representative, fixing the debt, 
and that of a donee, who takes defore the death of a donor, and 
in regard to whom there is no statute by which a judgment against 
the personal representative is to be evidence against him? The 
case of Dozier v. Dozier, cited above, which was well argued on 
both sides, and fully considered, sustains our conclusion ; although 
that case was made to turn on the necessity of making the ad- 
ministrator of the debtor a party, 
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It is said by Mr. Moore that, but for the difficulty as to the 
want of u party, the Court in Dozier v. Dozier, inclined to the 
opinion that a judgment at law fixing the debt was not absolutely 
indispensable. 'The Court in that case announces broadly the 
general rule, that there must be a judgment at law. But in that 
case, inasmuch as the plaintiff had no cause of action at law 
against the administrator of his co-executor, for having wasted the 
assets, and he could only have a decree in Equity, an exception 
is made, thus proving the general rule. And the exception is, 
that if the claim is one which can only be established in a Court 
of Equity, then of course there need not be a judgment at law. 

Mr. Moore also cited the case of Peeples v. Tatum, 1 Ire. Eq. 
414. That case fully sustains our conclusion ; although it must 
be admitted the learned Judge who delivers the opinion, did not 
advert to the distinction taken to a judgment against the debtor in 
his lifetime, and a proceeding against an administrator in which 
there is-judgment in favor of the administrator for the want of . 
assets. 

The Statute of Limitations has no bearing on the case. But 
it is worthy of consideration, how far the Act of 1826, which 
brings down the time of presuming payment of a specialty debt, 
or the abandonment of an equity of redemption, or any other 
equitable interest or claim from twenty to ten years, ought to be 
allowed to affect cases like the present one. If a creditor, know- 
ing that his debtor has made a deed of gift and put property out 
of his possession into that of the donee, will sleep upon his rights 
for more than ten years, there may be some ground for the posi- 
tion that public policy requires that the donee, and those claiming 
under him, and ¢hose who have been dealing and giving credit to 
him, as the owner of property which, during all that time he has 
had in possession as the ostensible owner, should not be disturbed 
by a creditor of the donor who has been guilty of such gross neg- 
ligence. ‘The question concerns not the donee alone, but his 
creditors, those who may have trusted him on the faith of ‘this 


property. 


Per Curiam, Bill dismissed with costs. 
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ISAAC JOYNER against MARY DENNY, DRURY VINCENT & WILLIE WIL- 
LIAMS, ADM’R, OF MARY, LATE WIFE OF DRURY VINCENT. 


The assignee of one against whose marital rights a fraud has been committed, has a 
right to the protection of a Court of Equity, when the assignment was made for value. 
Where a bill was filed against a husband, the administrator of his deceased wife, and the 
donee of the wife by ante-nuptial gift, alleging that the gift was a fraud upon the mari- 
tal rights of the husband, and therefore a fraud upon his assignee for value :— Held, 
That the husband could not be said to be primarily liable to the assignee, and conse- 
quently that the reading of his depositon by the complainant was no release of the oth- 


er parties. 
(The cases of Tisdale v. Bailey, 6 Ire. Eq.,, 353, and Strong v. Menzies, ib., 544, cited 
and approved.) ; 


Tae bill in this case was filed to Spring Term, 1850, of the 
Court of Equity for Pits county. Having been set for hearing, 
upon the bill, answer and proofs, it was, at Spring Term, 1852, 
transferred to this Court. 

The bill alleged that on and a long time before the 6th of Au- 
gust, 1829, Mary Denny, deceased, was possessed in absolute 
property of a negro girl named Nancy ; that on that day and for 
some time before, a marriage had been contemplated between the 
deceased and the defendant, Drury Vincent, who seeing the de- 
ceased in possession of Nancy, had good reason to believe her the 
property of the deceased ; that on or about the day mentioned 
above, the marriage took place, and that thereupon the defend. 
ant, Drury, took Nancy into his possession and retained her there 
until about the 5th of December, 1843, when he sold her to the 
complainant for $310, and that the complainant has held her 
ever since. The bill further shows, that on the said’6th of Au- 
gust, 1829, whilst the said marriage was in contemplation, but 
before it was performed, the said Mary Denny, deceased, without 
the knowledge or consent of the said Drury, and with a view of 
deceiving him in his just expectations of acquiring the slave Nan- 

“cy, executed a deed of gift, conveying her and a small piece of 
land to Mary Denny, ber niece, the consideration recited being 
natural love and affection, to have the same to her own benefit in 
case the donor died without an heir, otherwise the gift to be void; 
that the donee was an infant, and the deed went into possession 
of Thomas Hooker, the subscribing witness, who is now dead, 
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and that its existence was purposely concealed from said Drury, 
and that at the time of the purchase made by the complainant, 
he had no notice of said deed or of any claim adverse to that of 
said Drury ; that the wife never had a child, and died about Jan- 
uary, 1849, and that defendant, Willie Williams, is her adminis- 
trator; that the said Mary Denny, the defendant, has brought 
suit against him for said slave, Nancy, and that the suit is still de- 
pending. ‘The bill then prays for an injunction against the suit, 
that the deed of gift shall be declared void, &c. 

The answer of the defendant, Mary Denny, admits the mar- 
riage mentioned in the will ; admits the making of the gift, but 
is ignorant of the length of time by which it preceded the mar- 
riage, the defendant having been at that time of so tender an age 
that she had but little personal knowledge of what took place ; it 
avers, however, an information and belief that it was all done 
with the consent of the defendant, Drury. The answer further 
denies any intended concealment of the deed of gift, and denies 
that either the defendant, Drury, or the complainant was ignorant 
of its existence ; it admits the institution of the suit at Jaw ; that 
the wife, Mary, is dead, and that the defendant, Williams, is her 
administrator. 

The answer of Willie Williams admits that he is administrator 
of Mary Vincent, deceased, and says that for the other matters al- 
leged in the complainant’s bill, he has no personal knowledge of 
them, but is informed and believes them to be true. 

The deposition of Drury Vincent, the other defendant, proves 
his total ignorance at the time, of the gift made by his indended 
wife to the defendant, Mary ; that he kept Nancy in his posses- 
sion from his marriage until the sale to the complainant ; that he 
heard for the first time of the said gift several years after his mar- 
riage, but that he never believed it, because his wife denied it, 
saying there had been such a paper, but it was destroyed, and 
that Nancy was his to do what he pleased with ; that he was 
courting his late wife some four or five months before his mar- 
riage, but was engaged only three or four days previously ; that 
his wife never had a child, and that excepting the land and ne- 
gro, mention in the deed of gift, his wife’s only Property” at the 
time of marriage was a bed and a sow. 
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Several other depositions were taken. 

Sarah Hooker, the widow of the subscribing uhm to the 
deed of gift, proved that it was made only a short time before the 
marriage, and after the defendant, Drury, had commenced his 
courtship. She also proved that some ten or more years after the 
marriage, Mary Denny, the deceased, came to her to get the deed 
to destroy it; that she could not find it then, but promised the 
deceased to get it and desteoy it; that she never was able to 
find it. 

The other testimony was not important. 


Moore and Rodman, for the plaintiff. 
Donnell, for the defendant, Mary Denny. 


Pearson, J. The allegations of the bill are proven, and the 
plaintiff is entitled to the decree he asks for, unless the objections 
taken in reference to the defendant, Vincent, are sustained. Tis- 
dale vy. Bailey, 6 Ire. Eq., 358. Strong v. Menzies, ib. 544, 

Mr. Donnell insisted that the right to complain of the fraud on 
his jus mariti, was personal to the defendant, Vincent, and could 
not be assigned, so as to give the plaintiff a right to maintain this 
bill. He assumed that a creditor of Vincent who bought this in- 
terest at an execution sale, could not sue, and inferred that a 
purchaser from Vincent could not sue. ‘The cases are not simi- 
lar. The former could not sue, because he acquired no right by 
his purchase at execution sale, inasmuch as the interest of the 
debtor was not subject to execution. But non constat, that the 
debtor himself could not in equity assign his right. It was an in- 
terest that would pass to his personal representative. Strong v. 
Menzies ; and although by the strict rule of the common law, he 
could not assign it, because it was a chose in action, and the le- 
gal title was in the donee of his wife, yet it is common learning, 
that such assignments, when for value, are supported by Courts 
of Equity. 

Mr. Donnell further irisisted, that Vincent was not a competent 
witness, notwithstanding the plaintiff had released him from all 
liability ; and moreover, that as he was primarily liable, the 
plaintiff by reading his deposition, had released the other defend- 
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ants who are only secondarily liable. After the release, the wit- 
ness was certainly not interested, and was of course competent. 
The other proposition has no application. Vincent was not pri- 
marily liable. In fact he was not liable at all, except so far as he 
had incurred a collateral liability a¢ law by reason of his express 
warranty ; and from this, the plaintiff had released him. There 
was no such relation between him and the other defendants as 
would enable them to screen themselves behind him. He did not 
participate in the fraud. In truth the fraud was practiced on him, 
and the rule above alluded to only applies, when the parties partici- 
pate in the fraud, and one is considered primarily liable, because 
more directly involved in a breach of trust to the plaintiff. As where 
a trustee fraudulently sells the trust fund, or an administrator wastes 
the assets ; in such cases, although all who participate in the fraud 
are liable to the party injured, it is held, that the trustee or adminis- 
trator should stand in the front rank, and be required, in the first 
place, to make compensation if he is able todo so. Thisis only to 
prevent circuity, because of his liability over to his co-defendants. 
But here the defendant, Vincent, so far from having committed a 
fraud and being liable over, was the original victim of the fraud. 


-PeER Curiam. Decree accordingly. 








_ JAMES M. JESSUP, EX’R., against ELIZABETH ANN JESSUP 
“AND OTHERS. ; 


In a will, the words “I give to my wife all the property I got with her,”’ will pass all 
the property received by the testator in consequence of his marriage, whether at the 
very time of the marriage, or afterwards. 


Tuts bill was filed at Spring Term, 1853, of the Court of Eq- 
uity for Cumberland county, by the plaintiff, to obtain a con- 
struction of his testator’s will. At the same Term the cause was 
set for hearing upon bill and answer, and transmitted to this 
Court. , 

No statement is required beyond what appears in the opinion. 
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Banks, for the plaintiff. 
D. Reid, for the defendants. 


Pearson, J. The will of Isaac Jessup contains this clause :— 
Item—‘ I give to my wife three negroes, Fortune, Penny and Sam, 
one gray horse, one hundred dollars in money, and all the pro- 
perty I got with her.’’ He then gives specifically his other ne- 
groes to his children, and the sixth item is in these words: ‘It 
is my will, that all my property whatever, not otherwise disposed 
of in this my last will, shall be sold, and the money, together 
with what I now have on hand and what will be collected from 
notes, shall be equally divided between,”’ &c. 

The wife of the testator was the daughter of one Jones, who 
died about two years before the testator, leaving a will, by which 
he gives to his ‘ son-in-law, Isaac Jessup, a negro, named Jack.’’ 
He also gives to two other sons-in-law a negro, and to his son-in- 
law, John Plummer, he gives five dollars; but he gives other 
property ‘‘ to his daughter, Susan, the wife of Plummer, for her 
sole and separate use and behoof.’’ The question is, does Jack 
pass to the widow by the words “all the property I got with her,”’ 
or does he fall under the residuary clause? We are of opinion 
that it was the intention of the testator to give Jack to his wife. 
The word with does not necessarily mean “ at the same time,”’ 
and is frequently used in the sense of the instrument or means by 
which a thing is done: e. g., I strike with a stick—I pull down 
the limb of a tree with a hook-—I get property with my wife, 7. e. 
by means of, as a consequence of our marriage. 

If a father-in-law puts a slave into tle possession of a son-in- 
law, or makes him a deed of gift, and dies intestate, can the son- 
in-law claim a share of the estate in right of his wife, without 
bringing the slave into hotchpot? He “ got ’’ the slave in conse- 
quence of, by means of his marriage, that is, with his wife, and 
’ whether it was at the very time of the marriage or afterwards, 
can make no difference in law. Should property be given or be- 
queathed to a wife, when by act of law it passes eo instanti to the 
husband, unless the words limit it to the separate use and 
maintenance of the wife? It is to all intents and purposes pro- 
perty ‘‘ got with his wife.”’ 
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That it was the intention of the testator to give the slave, Jack, 
to his wife, is put beyond all question by the fact, that all of his 
other slaves are specifically bequeathed ; and Jack is not disposed 
of, unless he passes under the words ‘the property I got with 
her,’’ and is left to fall under the residuary clause, which, from 
the context and the manner of its introduction, was evidently in- 
tended to cover the small matters not before expressly disposed of. 

We think the widow is entitled to Jack ; but the cost of this 
application for a construction of the will, must be paid out of the 
funds of the estate, as it was for the interest of all of the parties to 
have the question definitely settled. 


Per Curiam. Decree accordingly. 


DeCOURCY, CAFOURCADE & CO. against CHARLES BARR AND OTHERS. 


The authority of commissioners appointed in other of the United States, to take the ac- 
knowledgmeuts of makers of deeds, is confined to such deeds as are made by non-resi- 
dents of this State. 

By Pearson, J. Ifa mortgage is given to secure a debt due by note, “ as by reference to 
said note will appear,”’ the amount not being set out; or if it secures a specified debt, 
**and other large sums ;’’ Quere, whether under the registration laws of North Caro- 
lina it would be valid? 

The various provisions of the Rev. Stat., ch. 37, with regard to authority of commis- 
sioners in the other States, and in foreign countries, distinguished and explained, by 
Pearson, J., arguendo. 

(The cases of Pierce v. Waneit, 10 Ire. 449; Smith v. Castriz, 5 Ire. 518; Gregory v. 
Perkins, 4 Dev. 50; Halcombeg, Ray, 1 Ire. 340; Cannon v. Peebles, 2 Ire. 449, cited 
and approved.) 


Tue bill in this cause was filed at Spring Term, 1852, of 
the Court of Equity for New Hanover county. AtSpring Term, 
1853, the cause was set for hearing upon the bill, answer and 
proofs, and transmitted to this Court. 


D. Reid, for the plaintiffs, contended :— 

1. That the second mortgage was void, as not having been 
proved and registered according to law. Smith v. Castrizr, 5 
[re. 518. Carrier v. Hampton, 11 Ire. 307. 
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2. The commissioner in New York had no authority to take 
the probate of the deed, the mortgagor being a resident of this 
State. Citing and commenting upon the Acts, Rev. Stat. ch. 
22, sec. 2, and ch. 37, secs. 5, 25. 

3. That the first mortgage was fraudulent. And if not, it is 
inoperative as a security for future advances, which are given on- 
ly in the case of equitable mortgages, by the deposit of title pa- 
pers. Montford’s case, 14 Ves. 606. Ex parte Langston, 17 
Ves. 227. Russell v. Russell, W. & J.’s Lead. Cas. in Eq. 
440. Mortgages of this kind required no registration. 

W. A. Wright, contra. 


Pearson, J. The defendant, Barr, executed three mortgages. 
The first and second to the other defendants, and the third to the 
plaintiffs, who seek to avoid the second and to redeem the first 
mortgage, and for an account and decree of foreclosure. 

The second mortgage recites that it was made by Charles Barr, 
of the town of Wilmington, county of New Hanover, and State 
of* North Carolina, to John D. W. Hooks & Co, of the City of 
New York. ‘The following certificates are annexed : 


‘« State, City and County of New York. 

‘¢ I, John Bissell, Commissioner for the State, and resident in 
“¢ New York, appointed by the Governor of the State of North 
«¢ Carolina, under the laws, and commissioned under the great 
‘* seal of the State, duly affirmed and qualified to take testimony 
‘“‘and acknowledgments, &c. &c., to be used and recorded in 
‘that State, do by this instrument, gigen under my hand and 
‘¢ official seal, certify that on the 10h day of October, 1850, be- 
‘¢ fore me in the State of New York, personally appeared Charles 
‘¢ Barr, signer and sealer of the annexed instrument, and ac- 
‘¢ knowledged the same to be his act and deed, for the uses and 
‘¢ purposes therein set forth. 


“‘Joun Bissett, 
‘¢ Commissioner for North Carolina.’’ 


«¢ State of North Carolina: 9 County Court Clerk’s Office, : 
‘¢ New Hanover County, t 4 November, 1850. 
‘«¢ The execution of this deed is duly proven by the certificate 
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‘of John Bissell, Commissioner for North Carolina. Let it be 
‘< registered. 
“< Teste L, H. Martin, Clerk, 
By J. E. Prive, Dep. Clerk.”’ 


‘< Received and registered. 
‘¢ the 4th November, 1850. D. E. Buntine, Reg’r.”’ 


The plaintiffs insist that this deed has not been duly proven 
and registered, and is therefore inoperative as to them ; for that 
John Bissell had no authority as commissioner, to take the ac- 
knowledgment of Barr. And the question as presented, is the 
authority of the commissioner confined to deeds executed by non- 
residents, or does it also extend to deeds executed by a resident 
of this State, who happens to be in another State, and there exe- 
cutes and acknowledges a deed ? 

The authority of the commissioners is confined to deeds exe- 
cuted by non-residents. The Act of 1827, (Rev. Stat. ch. 37, 
sec 5,) provides that deeds &c ‘for land in this State, executed 
by any person or persons residing in any of the United States 
other than this State, or in any of the territories, or in the Dis- 
trict of Columbia,’’ may be acknowledged or proven before some 
one of the Judges of supreme jurisdiction, &c.; and the deed 
and certificate being exhibited in the Court of Pleas and Quarter 
Sessions, or to some one of the Judges of the Supreme or of the 
Superior Courts of this State, shall be ordered to be registered 
with the certificates thereunto annexed, &c. The Act of 1830, 
(Rev. Stat. ch. 21, sec. 8) provides that the Governor may ap- 
point commissioners in any of the other States, District of Colum- 
bia, or territories, who shall have authority to take the acknowl- 
edgment or proof of deeds, &c., for land in this State, and such 
an acknowledgment or proof certified by the conjmissioner, shall 
have the same force and effect, and be as good and available in 

‘law forall purposes, as if the same had been done before some 
one of the Judges of supreme jurisdiction &c., in any other 
State, §c. 

The probate of any deed for land in this State, may be taken 

by the Court of Pleas and Quarter Sessions of the county where 
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the land lies, or by one of the Judges of the Supreme or Supe- 
rior Courts of this State. This is the general law. By the Act 
of 1784, (Rev. Stat. ch. 37, sec. 4,) the Court of Pleas and 
Quarter Sessions of the county in which the land lies, may direct 
a dedimus to two or more commissioners in the State where the 
subscribing witness or grantor resides, empowering them to take 
the proof or acknowledgment of the deed, whereupon the deed, 
dedimus and certificate shall be registered, &c.. This exception 
to the general law was made, because when the grantor or sub- 
scribing witness were non-residents, it was inconvenient for them 
to come to our State. For the same reason, the 10th section pro- 
vides, ‘‘ where it is represented to the Court or Judge, that a 
feme covert is so aged or infirm that she cannot travel, or is a res- 
ident of another country, (misprinted in the Revised Statutes, 
county. Pierce v. Wanett, 10 Ire. 449,) a dedimus may issue 
to two or more commissioners, to take her private examination. 
The 11th seetion prescribing the form of the dedimus, < it being 
“Tepresenicd, that she is not an inhabitant of our State.’”? The 
exception is obviously confined to non-residents. It was found 
howeverethat it did not go far enough to meet the inconvenience 
in regard to non-residents ; because it was necessary to apply fora 
dedimus in each case. ‘To remedy this, the Act of 1827 allow- 
ed ‘‘ deeds executed by any person or persons, residing in any of 
the United States other than this State,’’ to be acknowledged on 
the proof thereof taken, before any Judge of supreme jurisdic- 
tion. Here again, the exception by its very terms, is confined to 
non-residents. Even this, did not answer the purpose. For to 
say nothing of the fact that the Judges®of other States are under 
no obligation to act as commissioners of our Courts, the result 
was, that scarcely one deed out of ten was properly certified, ow- 
ing, no doubt, to the fact that the mode of authentication differs 
in some particulars in almost every State. This suggested the 
Act of 1830, by which the Governor is to appoint some fit person 
in the other States, a commissioner for North Carolina, whose 
authority and jurisdiction are put on the same footing with that 
before given to the Judges of supreme juisdiction in the other | 
States. It is clear, the purpose of the statute was to provide a 
general commissioner, so as to avoid the necessity of a special 
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commission in each case when the grantor or witness resided in 
another State ; consequently the commissioner has no authority 
to take the acknowledgment or proof of deeds, except such as 
are executed by non-residents. If a citizen of this State can go 
to New York, execute a deed there, and acknowledge it before a 
commissioner, upon the same construction, a deed executed by a 
citizen of this State may be taken to New York and acknowl- 
edged before a commissioner. In other words, a commissioner 
has the same jurisdiction as a Judge, or the County Courts of our 
own Siate ; whereas the statute, in so many words, puts him on 
a focting with the Judges of supreme jurisdiction in any other 
State except our own. : 

Mr. Wright called our attention to the fact, that the 6th and 
7th sections of the 37th chapter, in reference to deeds executed in 
foreign countries, confers power to take acknowledgment or proof 
of such deeds upon the consul, chief magistrate, &c., and insist- 
ed that putting all the sections together, the place where the deed 
was executed, gives jurisdiction to the commissioner without re- 
ference to the residence of the maker of the deed. The several 
sections of this statute, obviously do not turn upon the same prin- 
ciple. This Court is not called upon to say which principle 
should have governed. We can only say, that the place where 
the maker of the deed resides, is the principle acted upon by the 
Legislature in all the sections having reference to deeds executed 
by persons residing in this State, or in other States i in the United 
States, District of Columbia, &c. 

Again, Mr. Wright says, this deed was spread upon the record, 
and for all useful purpo&es had the same notoriety as if duly ac- 
knowledged or proven, so that the objection is technical. The 
reply is, the plaintiffs do not seek to make gain, but to seize a 
plank in a shipwreck, and may in consequence stand on legal 
rights, and insist that where a thing is not done in due form, it is 
not done at all in contemplation of law. Mr. Wright says fur- 
ther, the clerk of New-Hanover County Court certifies that our 
deed is duly proven ; he has full power under the statute to pass 
upon that question im regard to mortgages and deeds of trust, so 
the matter is res judtcata and must be taken as true, until set 
aside or reversed in some direct proceeding. Whether the clerk 
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has full power may admit of some question ; but assuming it, 
‘‘He certified the deed is duly proven by the certificate of the 
commissioner.’’ The gtatute requires the. certificate of the com- 
missioner to be annexed to the deed and to be registered with it. 
Of course the question as to the validity of the certificate is left 
open. 

We admit fully the maxim, res judicata pro verilate accipitur, 
and the maxim,’ omnia presumuntur bene gesta, &c., which 
means in English, where a tribunal, court, judge, commis- 
sioner or clerk is empowered by law to decide a question, the 
decision is to be taken as true, and every presumption is to be 
made in support of it, unless rebutted by something appearing on 
the face of the proceeding. For when a tribunal is entrusted by 
law to decide a question, it is presumed to have the ability and 
integrity necessary to enable itto do so. These maxims, how- 
ever, apply only where the case is within the jurisdiction confer- 
red, and the matter is properly constituted before the tribuual 
which undertakes to adjudicate it. 

We have seen that the jurisdiction of the commissioner is con- 
fined to deeds executed by persons who reside out of this State. 
As his jurisdiction isa limited one, it might be insisted with much 
force, that his certificate should set forth all the matters necessary 
to show that it was conferred in the case under consideration ; 
that is, it ought to have set forth that the maker of the deed was 
a citizen of the State of New-York. But suppose, that although 
it might have been proper, still it was not absolutely necessary for 
the certificate to set forth all the facts giving jurisdiction ; it is 
certainly competent to show from the face of the deed, that in 
point of fact the commissioner had no authority to take the ac- 
knowledgement, for it recites the fact that the maker is a citizen 
of North-Carolina. It is settled, that where the certificate does 
not set out the facts necessary to confer jurisdiction, but states 
generally that ‘‘ the deed was duly proven,” a want of jurisdic- 
tion may be shown from the deed itself. Smith v. Castrir, 8 
Ire., 518. It would be strange if an attempt to support an usu- 
pation by means of a falsehood, could not be met by proof. We 
- do not apply this language to the present case. For we assume 
the commissioner to have acted under the belief (although he was 
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mistaken,) that he had authority to take the acknowledgment ; 
and the clerk also acted under the belief (although he was also 
mistaken,) that the deed was duly proven by the certificate of the 
commissioner ; and we use this language simply for the purpose 
of announcing the general proposition, that where there is a de- 
fect of jurisdiction, the maxims above stated do not apply, and a 
want of jurisdiction may be shown aliunde. It must be declared 
to be the opinion of this Court, that the second mortgage is not 
valid, as against the plaintiff, because not duly registered. 

Mr. Reid for the plaintiffs, insisted that the first mortgage was 
also void as to creditors, because, besides the $2,000 then due, an 
attempt is made to secure any amount that might be due for goods 
to be furnished from time to time thereafter. This objection is 
not open to the plaintiffs, for their mortgage is taken expressly 
subject to the first mortgage, which is recited to be a security for 
the sum of $2,000. No reference is made to future advances. 
This presents a very interesting question. Is not the first mortgage 
inoperative and of no effect in regard to the amount due for these 
future advances, by reason of our registration laws? 'The object , 
of these laws is to give notoriety as to the existence and extent of 
mortgages and deeds of trust. Gregory v. Perkins, 4 Dev. 50. (o 
Halcombe v. Ray, 1 Ire. 340. Cannon v. Peebles, 2 Ire. 449.) , f 
Suppose a mortgage is given to secure a debt due by note, “as 
by reference to said note will appear,”’ the amount not being set 
out. Would registration of such mortgage give notice of the ex- 
tent to which the debtor’s property was bound, or show the value 
of the equity of redemption? Would not the registration laws be — 
evaded? Suppose a mortgage secures a debt of $2,000, and oth- 
er large sums, that may be hereafter contracted for. What pur- 
pose does the registration answer in reference to the latter? As 
this question may be presented, upon exceptions to the Master’s 
report, we do not ‘now express a decided opinion, and merely sug- 
gest it as a matter worthy of future consideration, with a view of 
having the order for an account so stated as to have distinguished 
the items for goods furnished after the execution of the first mort- 


gage. 


Per Curiam. Decree accordingly. 
, 13 








IN THE SUPREME COURT. 





Anthony v. Smith, Ex’r. 





JOHN H. ANTHONY against RICHARD H. SMITH, EX’R. OF WHITMEL 
ANTHONY. 


A testator bequeathed to his debtor the bond which constituted the debt. After the ma- 
king of the will, he, for the convenience of other creditors, caused the debtor to renew 
the bond, adding to the priacipal the interest that had accrued :—Held, that the re- 
newal was no ademption of the legacy. ‘ 


Tis cause was removed to this Court from the Court of Equi- 
ty for Halifax county. And as the original papers were sent 
down, soon after the case was decided, the Reporter has not 
been able to make any statement of the facts and pleadings. 
Those however, it is believed, sufficiently appear in the opinion 
delivered by this Court, for the understanding the points decided. 


Moore, for the plaintiff. 
Whitaker, for the defendant. 


Battie, J. The plaintiff states in his bill, that the sealed 
note executed by him to the defendant’s testator for $1,694 11, 
on the 30th day of January, 1850, is the same debt, with the in- 
terest thereon, bequeathed to him by the testator ; that the testa- _ 
tor did.not intend by taking a new note for the amount of the: 
principal and interest of the debt tu revoke the legacy, and he 
contends that in law it is not revoked or adeemed. The demur- 

‘rer admits the facts, and we are called on to decide whether the 
‘plaintiff has deduced the proper legal conclusion from therein, 

Upon the authorities there may seem to be some conflict of judi- 
cial opinion, but the weight of them is, we think, on the side of 
the plaintiff, and is supported by reason and principle. In the 
case of Dingwell v. Askew, 1 Cox. Rep. 427, it is stated that 
previously to the marriage of the testatrix, stock was vested in trus- 
tees to her separate use for life, then to the issue of the marriage, 
afierwards, according to her appointment by will, notwithstanding 
the marriage ; and in default of appointment to the testatrix ab- 
solutely. She executed her power, survived her husband, and 
then took a transfer of the stock from the trustees into her own 
naine, and died without having made any other disposition of it. 
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The question was, whether the transfer was an ademption of the 
bequest, and it was held by Lord Kenyon, then master of the 
Rolls, that it was not. ‘The case of Blackwell vy. Child, 1 Ambl. 
Rep. 260, was in effect as follows : Samuel Child and B. and W. 
Blackwell were partners in the banking business, under articles 
made in the year 1743. . 8. Child, after reciting in his will that 
he had reserved to himself by the articles, nine in twelve parts of 
the profits to arise by banking in his house, at Temple Bar, Lon- 
don, did, in pursuance of the power also reserved thereby, dis- 
pose of such nine parts in manner following :—one ninth part to. 
B. Blackwell and W. Blackwell, in addition to the shares to 
which they were entitled under the articles, as a recompense for 
the trouble they should incur in carrying on the banking business , 
for the benefit of his wife and children ; another ninth part to his 
wife ; three ninths to his eldest son, and the remaining four ninths 
to his two youngest sons. The articles of 1743 expired after the 
date of the will, and Child entered into new articles with B. 
Blackwell and W. Blackwell, at the end of a year afterwards, by 
which the business was divided into twenty-four parts or shares, 
and fourteen of them were declared to belong to Child, seven to 
B. Blackwell, and three to W. Blackwell. ‘There was a provi- 
sion in the articles of 1743, that if any of the partners died dur- 
ing the partnership under those or any future articles, the shares 
of the persons so dying should belong to their executors. There 
were also secret, or what are called side articles entered into by 
them, but no new ones were made when the parties entered into the 
last articles. Upon a question whether the second articles were 
an ademption or revocation of Child’s will, Lord Harpwick de- 
termined that they were not, observing that although the fund 
was altered and differently arranged, it was in fact subsisting at 
Child’s death ; and his Lordship said, ‘‘ that where a person in 
trade makes a provision out of his share for his family, and after- 
wards renews the partnership by which perhaps his interest is va- 
tied, yet it is not a revocation ; if it were, it would occasion great 
confusion.”’ In Pulsford v. Hunter, 3 Bro. Ch. Cas. 416, W 
Richards, by a codicil of Dec. 1779, after giving two small aunui- 
ties, bequeathed as follows :—‘‘ this is an account of value now 
in my possession, and out of which the said yearly sums are to be 
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paid ; bank notes to the amount of £190 ; cash £10, 10s.; ditto 
in the bank of Mr. Drummond £2,476, 5s., £2,676, 15s.; the in- 
terest of the remaining part to be applied for the use and educa- 
tion of my grandchildren till they arrive at the age of twenty-one, 
and the principal to be then equally divided amongst them,’’ &c. 
[t appeared that Richards had no cash in possession at his death ; 
but that he was possessed of two bank notes amounting to £30 ; 
also that Hunter, in January, 1799, and at Richards’ request, 
left with Messrs. Drummond two navy bills, the property of 
Richards, to the amount of £2,462, 5s. 4d., and that in August, 
1790, Government discharged the navy bills and interest, with 
seventeen exchequer bills of £100 each, and with £921 1s. 
cash, making a total of £2,621, 1s., which exchequer bills re- 
mained in the hands-of Messrs. Drummond in the name of Hun- 
ter, and the £921, 1s. placed to his account ; that in September, 
1780, Hunter drew a draft on the Messrs. Drummond for £21, 1s. 
in favor of the testator which was paid ; and he afterwards took 
out the remainder of the same and bought nine other exchequer 
bills of £100 each, and left them with the Messrs. Drummond 
in his own name, which made up twenty-six exchequer bills ; 
that afterwards sixteen of the exchequer bills were deposited with 
the Messrs. Drummond at the testator’s zequest, in his, testator’s 
own name, and the remaining ten bills were paid to Hunter and 
another person in satisfaction of a debt of £1,000 ; and it appear- 
ed that the testator never had any property in the hands of the 
Messrs. Drummond except as before stated. It was one of the 
questions, whether as at the time of the bequest the property in 
the possession of the Messrs. Drummond was navy bills, and had 
been subsequently altered in the manner before mentioned, the - 
legacy was not adeemed ; or whether the grandchildren Were en- 
titled to the sixteen exchequer bills remaining in the hands of the 
Messrs. Drummond at the death of the testator? Lord Tuurtow 
decided in their favor, observing that the question in these cases 
was, whether the specification of the thing bequeathed, remained 
the same at the testator’s death as it was at the time of the be- 
quest. 

An attentive examination of these, together with other cases on 
the same subject, will show that the true principle to be extracted 
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from them is, that when the thing bequeathed is annihilated and 
gone at the death of the testator, or so completely changed at that 
time that it cannot be identified, then the legacy must fail ; butif 
it remains substantially the same as it was at the time when the 
will was made, then the legacy is not adeemed : (See Roper on 
Legacies 238, et seg., where most of the cases are collected, and 
the principles upon which they were decided pointed out and ex- 
plained.) Let us now apply this principle to the case before us. 
The bequest of the-defendant’s testator to his brother the plain- 
tiff, was in effect the whole debt, including the interest, which 
the plaintiff owed him. It does not merely describe the note by 
which the debt was secured, but it proceeds to declare: “and I 
do hereby release him and his heirs from all obligation to me as 
appears by said note, and all interest accruing on said note.”’ 
Could any language have been used to express more clearly and 
fully that the testator intended to forgive his brother the debt 
which he owed him? Did the subsequent transactions between 
the parties destroy the debt, or so change it that it could not be 
known to be the same? If it had been collected by the testator, 
there is no doubt that the legacy would be lost ; but instead of be- 
ing collected it was only renewed, and renewed only because oth- 
er creditors of the plaintiff desired a new deed of trust to be exe- 
cuted. It was the same debt, principal and interest, secured bya 
new note. The new security does not annihilate, but preserves 
the substance of the thing given, to wit, the debt. . Such certain- 
ly appears to be the opinion of Lord Harpwick, where: he said 
in the case of Blackwell v. Child, before cited, ‘I think it is a 
specific legacy of quantity bequeathed out of a certain body ; 
and if the body be subsisting at the death of the testator, the lega- 
cy shall be paid out of it. - It was said to be like the novation of 
a debit, which does not destroy the legacy of the debt.’’ Nova- 
tion, says Bailey in his Dictionary, is a term in the civil law signi- 
fying ‘‘an entering into a new obligation to take off a former.”’ 

We think that we have succeeded in showing that both authori- 
ty and principle are on the side of the plaintiff, which entitled 
him to have the demurrer overruled. . 


Per Curiam. Demurrer overruled. 
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JOHN A. AVERETT, ADMR. &c. OF ISAAC LIPSEY, DEC’D., against GEO. 
J. WARD, AND THE HEIRS AT LAW OF ISAAC LIPSEY, DEC’D. 


The personal representative of adeceased mortgagor is not a necessary party to a bill 
filed for a foreclosure of a mortgage of land. 

Where a bill by its prayer submits to a sale of the land mortgaged, a sale is usually or- 
dered, as most convenient for both parties. 

(The case of Ingram v. Sinith, 6 Ire. Eq. 97, cited and approved.) 

Tue bill in this cause was filed at Fall Term, 1844, of the 

Court of Equity for Onslow county. It alleged that one Richard 
Ward, in the year 1823, had made a mortgage of certain parcels 
of land, describing them, lying in Onslow county, to the plain- 
tiff’s intestate, for the purpose of securing to the said intestate a 
debt evidenced by a bond of the same date, payable twenty years 
thereafter ; that the mortgagor remained in possession until his 
death, and then devised the land to the defendant George J. 
Ward, who is still in possession. It then charges that the debt is 
still due, and prays for an account, and a decree for payment of 
what shall be found due by a short day, or in default thereof, that 
the land be sold, and that the heirs of the plaintiff’s intestate &c. 
be decteed to make title &c. 
e The answer of George J. Ward admits “that the bond and 
mortgage mentioned in complainant’s bill bear the signature of 
his father, the late Richard Ward, but this defendant has been in- 
formed, and believes, that the said signatures were obtained by 
fraud and imposition practiced upon the said Richard Ward while 
in a state of intoxication,’’? &c. 

No other allegations are material to the understanding of the 
opinion of this Court. 7 

At Spring Term, 1853, the cause was set for hearing on the 
bill, answer and proofs, and transmitted to the Supreme Court. 


J. H. Bryan, for the plaintiff. 

J. W. Bryan, for the defendant, Ward, argued :— 

1. The bill is filed against the devisee of the mortgagor, pray- 
ing a sale alone of the mortgaged premises for the satisfaction of 
the debt, without making the personal representative of the mort- 
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gagor a party. ‘The mortgagee before foreclosure has merely a 
chattel interest in the morigaged estate, and if so, a sale without 
Joreclosure can only pass a chattel. Messereau v. Runyan, 11 
Johns. Rep. 538. Douglas Rep. 610. A sale operates as a fore- 
closure and bar of the equity of redemption, only in case where 
it is made under a power in the morigage. Wilson v. Troup, 2 
Cow. 195. Doolittle v. Lewis, 7 Johns. Ch. Rep. 50. There 
is no decree of foreclosure in such case, for it is a power coupled 
with an interest, and in some of the States of the Union, such 
sales are regulated bylaw. Berger v. Bennett, 1 Can. Ca. E. 1. 
The sale of this chattel interest cannot effect the equity of re- 
demption, for if the mortgagor takes the land, the mortgagee takes 
the money ; the one is a full equivalent for the other. "Co. Lit. 
332. 2 Atk. 103. And it would seem to follow, that if the or- 
der for sale is deemed a foreclosure, it is-a satisfaction of the 
mortgage debt. 

2. There is necessarily a substantial difference between a bill 
to foreclose, and one praying specially only a sale of the moit- 
gaged premises. The one is a proceeding in rem, involving a 
difierence in the calculation of interest, Harris v. Harris, 2 
Atk. 722; and the other, regarding the mortgage a mere incident 
to the bond, as a personal security for the debt, Jackson y. Cur- 
tis, 19 Johns. Rep. 325, necessarily involves an account of the 
personal estate of the deceased mortgagor. For, in the class of 
debts by specialty, are also debts by mortgage, where there is a 
bond or covenant for the payment of money. If there be neither 
the one nor the other, still the mortgage debt is payable out of 
the personal assets, since every loan creates a debt from the bor- 
rower, whether there be a bond or covenant for payment or not. 
Galton v. Hancock, 2 Atk. 435. Howell v. Price; 1 P. Wms. 
291. ‘I'he personal estate is to be first applied to the payment of 
debis, with which the real estate is charged by mortgage ; for the 
morigage is understood to be merely a collateral security for the 
personal obligation. Co. Lit. 208, B. in notes. 4 Kent. Com. 
416. And although the debt of the creditor is of a nature to 
bind both the real and personal estate, having adopted one reme- 
dy, he is under a legal control to pursue that remedy, whatever 
may be the legal effect and result of the sale. The mortgagee, 
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by praying a sale, seeks his money and not the land by fore- 
closure. It would seem to be a mere conversion of the realty in- 
to personalty ; and in such cases, the personal representative is to 
pay, if there are assets, though the heir or devisee is to have the 
benefit. To a bill which prays a sale instead of a foreclosure, 
the personal as well as the real representative of the mortgagor, 
must be a party ; for it is requisite to show that the personal es- 
tate has been applied, before the Court will decree the real estate 
to be sold. Daniel v. Skipworth, 2 Bro. Ch. C. 155. Fell v. 
Brown, lb. 276. | Christopher v. Spark, 2 Jac. & Walk. 229. 
Hunter’v. Shaffer, Dudley’s Rep. 227. 

And the greater necessity exists for this in North Carolina. For 
under the Act prescribing the mode of subjecting the lands of de- 
ceased debtors for the payment of their debts, (Rev. Stat. ch. 63,) 
the land would be undoubtedly legal assets ; for that Act makes 
all devises void against creditors, as the Ist sec. of the Stat. 3 & 4 
W. & M. ch. 14, had in England done. Dunn v. Keeling, 2 
Dev. 283. Henderson v. Burton, 3 lre. Eq. 259. And this 
necessity has since been greatly increased by the Act of 1846-7, 
ch. 1, making real estate assets, whereby the heir and devisee are 
discharged from all liability on account of the bonds and obliga- 
tions of the ancestor, and the same is cast upon the personal rep- 
resentative, who is made responsible for both estates. Ired. on 
Ex’rs., 582. 

3. This is not a case for a sale according the English authori- 
ties. As a general rule, the Court will not decree a compulsory 
sale; The mortgagee may have a foreclosure, but he cannot have 
a‘sale without the consent of the mortgagor, except in the follow- 
ing instances : Ist, where the estate is deficient to pay the incum- 
brances ; 2nd, where the mortgage is of a dry reversion ; 3d, 
where the mortgagor dies, and the reversion descends on an in- 
fant ; 4th, where the mortgage is of an advowsan ; 5th, where 
the mortgagor becomes bankrupt, and the mortgagee may pray a 
sale, under Lord Rosslyn’s general order, and 6th, where the 
mortgage is of an estate in Ireland. 3 Powell on Mortgages 1016. 


Nasu, C. J. The bill isdiled by a mortgagee to foreclose an 
equity of redemption, or for the sale of the premises. The state- 
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ments of the bill and those of the answer show a clear original 
right to the relief sought. The answer, however, insists upon 
the length of time which elapsed since the execution of the mort- 
gage deed, and also upon the alleged drunkenness of the mort- 
gagor at the time of the execution of the mortgage deed. If this 
latter defence had been so stated in the answer as to amount to a 
defence, it is entirely unsupported by any proof. As to the first, 
it cannot avail the defendant. The bond given to secure the 
money mentioned in the mortgage did not fall. due until 1843, 
and the bill was filed in 1846. 

The principal defence relied on however, is the allegetl want 
of parties. It is insisted that the personal representative of Rich- 
ard Ward ought to be a party. The answer is, there is no re- 
lief prayed against the personal estate. The prayer is for a fore- 
closure in the ordinary way, but'the plaintiff submits to a sale of 
the land itself, if the Court thinks proper so to decree. In a case 
of mortgage, in discharging the debt, the most convenient course 
for both parties is primarily to have the land itself sold, giving to 
the debtor any surplus that may remain ; and this rule is acted 
upon in this State. Ingram v. Smith, 6 Ire. Eq. 97. And in 
most of the States of the Union, where the aid of a Court of 
Equity is asked, and even in England where the rule does not 
exist, there are some cases in which its propriety is recognized ; 
as where the mortgage is of land, and which by the local law 
is subject to sale. Story’s Eq. s. 1025, 1026. Cook on Mort- 
gages, 521. In this State, the personal representative of the 
mortgagor may be made a party, but is not a necessary one. 
Worthington. v. Lee, 2 Bland 684. ‘The land mortgaged is 
primarily liable to pay the mortgaged debt, and the personal pro- 
perty of the deceased is liable to the heir in exoneration of it. 
Adams 585. There must be a decree for the sale of the land in 
question, and the case is referred to the Master to ascertain what 
is due in principal and interest upon the bond of the 25th of Au- 
gust, 1823. 





Per Curiam. Decree accordingly. 
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‘ 


PETER MAY, ADMINISTRATOR, &c. against MARY B. SMITH, HARMAN 
PAUL AND SARAH PAUL, HIS WIFE. 


An executor cannot join in the same bill a claim for a debt due to him individually, with 
one for a debt due to him in his representative capacity. 

The bill stated ‘‘ That he (the plaintiff,) was the owner of a tract of land, which he au- 
thorised the deceased [his intestate] to sell, which he did to A., and took in payment 
the bond of B. with the endorsement of A. This the deceased also endursed and de- 
livered to the defendant S. P.,”’ and claimed the bond as belonging to the plaintiff in- 
dividually, upon the ground that the land was his :— 

Heid \. ‘That if the plaintiff sued individually, the ,epresentative of the deceased should 
have been made a party to the bill; and that it is no answer to this objection, that the 
plaintiff is also the representative of the deceased : 

2. In order to render the defendant S. P. liable to the plaintiff, in case he sued as ad- 
ministrator, it was necessary he »hould have averred a want of assets. 

(The cases of Bedsole v. Monrve, 5 Ire Eq. 315; Powell v. Maithis, 4 Ire. Eq. 84; 
Murphy v. Moore, ib. 118; Hoyle v. Moore, ib. 175, and Martin v. McBride, 3 Ire. 
Eq. 531, cited and approved.) 


‘Tue bill in this case was filed to the Fall Term, 1847, of the 
Court of Equity of Anson county. It alleged that one Reading 
Anderson of whom the complainant was administrator, had been 
doing business for the complainant for several years previously to 
his death in 1846. Among other transactions it stated the foilow- 
ing :—T hat the complainant was seised of a tract of land in An- 
son county which he wished to sell, and authorized the said 
Reading to sell it, who did sell it toa Mr. McKorkle, and took in 
payment a bond on Joseph Blair with an endorsement of Me- 
Korkle, and that the said Reading afterwards delivered that Lond 
to the defendant, Sarah Paul, with an endorsement to her, or to 
some one in trust for her, and that since the death of Reading An- 
derson, the defendant Sarah having possession thereof, has re- 
ceived from the obligor a part of the money due on it, and deliv- 
ered the bond to Blair to be cancelled, who has destroyed it, and 
has given to the said Sarah, or to some other person as trustee for 
her, a new bond for the residue of the money. The bill then 
charges that the defendant Sarah, at the time of the endorsement 
to her, and at the time of the partial payment and the substitu- 
tion of the new bond, knew for what consideration the bond had 
been endorsed to the deceased ; and that the other defendants 
were active instruments in procuring the endorsement to be made 
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to the defendant Sarah, with the understanding that there was to 
be a division of the money arising therefrom among all of them. 

Afier other statements not necessary to be repeated here, the 
bill prayed that the defendants ‘‘ may account with your orator for . 
the assets of the deceased in their hands, or the hands of either 
of them, and for the money and effects belonging to your orator 
deposited in their hands by the deceased as is hereinbefore charged, 
and that your orator may have such other,’’ &c. 

The answers of the defendants were filed to Spring Term, 
1849, and at Spring Term, 1853, the case was transferred to this 
Court. 


Winston, for the plaintiff, 
Dargan and Kelly, for the defendanis. 


Nasu, C.J. The bill cannot be sustained in its present form. 
It is filed by Peter May, as the administrator with the will annex- 
ed, of Reading Anderson, and part of the prayer is, “ that the 
‘< defendants may account with the plaintiff for the assets of the 
‘¢ deceased in their hands,’’ and another prayer is that the de- 
fendants may account “ for the effects belonging to your orator 
‘‘ deposited in their hands by the deceased.’’? Here are two dis- 
tinct and independent causes of action united. One, to call in 
and collect the assets of the deceased, and the other, to follow 
the effects of the plaintiff, effects due to him individually and 
in his own right. At law, an executor or administrator cannot 
join a count for a debt due to him individually, with one in his 
representative capacity. Neither can they be joined in Equity. 
Adams’ Equity, 2nd edition 567. Davon v. Tanning, 4th 
Johns. Ch. R.199. Bedsole v. Monroe, 5th Ire. Eq. 315. And 
the reason assigned is, that different decrees and proceedings might 
be required ; for convenience therefore, the joinder will not be 
permitted. For this cause the defendants might have demurred. 
Waiving however this objection, the case has been put in the ar- 
gument before us, upon the second ground. The bill in the stat- 
ing part, alleges that the deceased Reading Anderson was the 
agent of the plaintiff to carry on the business of selling groceries, 
and that the plaintiff furnished all the capital. It then states 








IN THE SUPREME COURT. 





May, adm’r. v. Smith and others. 





‘« that he (the plaintiff) was the owner of a tract of land, which 
‘¢ he authorised the deceased to sell, which he did to one McKor- 
‘<kle, and took in payment the bond of Joseph Blair with the 
“ endorsement of McKorkle, and which he, Anderson, endorsed 
‘and delivered to the defendant Mrs. Paul.’? The bill claims 
this bond as belonging to the plaintiff individually, upon the 
ground that the land was his. Upon this ground alone the case 
has been argued before us. Waiving all remarks upon the sus- 
picious nature of the whole connection between Anderson and 
the plaintiff in this business, and looking upon the bill pro hae 
vice as filed by Peter May to follow this bond into the hands of 
Mrs. Paul and her husband Mr. Paul, has the plaintiff entitled 
himself toa decree? We think not. It is a general principle in 
Equity, that all persons interested in the subject matter in dispute 
must be made parties. ‘The bond was by McKorkle, the obligee, 
endorsed to Anderson, and by him endorsed to Mrs. Paul. By 
these several endorsements the legal title to the instrument is in 
the defendant Mr. Paul. In calling him to account for it, his 
assignor is a necessary party, because the defendant Paul would 
be entitled to redress out of him. The reason of the general rule 
above stated is, that a Court of Equity seeks to arrange by one 
suit all the claims arising out of the same transaction between the 
parties interested. The defendants then are entitled to have the 
representative of Reading Anderson before the Court, in order 
that their respective rights and interests growing out of the trans- 
action may be settled. Another reason is, that the estate of An- 
derson is primarily answerable, and the defendant’s secondarily 
If the representative of Anderson was properly before the Court 
and the plaintiff entitled to a decree, the decree would be that it 
should be discharged in the first place out of his estate, and if 
there were no assets, or not sufficient, then by the defendant Paul. 
Powell vy. Mathis, 4 Ire. Eq. 84; Murphy v. Moore, Ib. 118; 
Hoyle v. Moore, Ib. 175. It is objected on the part of the plain- 
tiff May, that he is the representative of Anderson, and that he 
could not make himself a defendant. But who has placed him 
in that position? It was his own voluntary act, and he must abide 
the consequence. 

It is no sufficient answer to the objection for the want of parties, 
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that one interested is dead, and there is no personal representative ; 
it is the duty of those seeking relief by bill in Equity ina matter in 
which the deceased person is interested, to procure a representative, 
and it can therefore be no answer for the plaintiff that he is the rep- 
resentative. Martinv. McBride, 3 Ire. Eq. 531. Further, he has 
not averred a want of assets. On the contrary, an inventory has 
been filed as an exhibit, showing that, he has in his hands, of the 
deceased Anderson’s effects, more than the amount of his claims, 
and out of which he has a right of detainer. 

The truth is, the bill is so singularly constructed that no relief 
can be had under it. 


Per Curiam. Bill dismissed with costs. 


MARTIN WOODALL ugainst JAMES PREVATT. 


Where replication is taken to an answer, the defendant cannot use his answer as evi- 
dence, but is put to-his proof. 

A bill to enforce the collection of a bond, must contain an allegation that there was a con- 
sideration, either good or valuable. 


Tue bill in this case was filed to Fall Term, 1852, of the 
Court of Equity for the county of Robeson. After the defend- 
ant had filed his answer, orders of replic&tion and commission 
_ Were taken ; and at Spring Term, 1853, the cause was set for 
hearing on the bill and answer, and transmitted to this Court. 

The bill stated that on or about the Ist day of August, 1851, 
the defendant, who is the brother of the plaintiff’s wife, execut- 
ed his promissory note under seal, and delivered the same to the 
plaintiff’s wife, by which he promised to ‘pay the plaintiff one 
day after date, $250 ; that afterwards, and before any part of 
said money had been paid, the defendant fraudulently availing 
himself of his known influence over the plantiff’s wife, and for 
the purpose of defrauding the plaintiff, persuaded her to deliver 
the bond to him, the defendant, and that she did so, without his, 
the plaintiff’s, knowledge or consent; that the bond has thus 





_IN THE SUPREME COURT. 





Woodall v. Prevatt. 





been lost or destroyed, and that the defendant refuses to re-deliver 
the same, or another for like amount. ‘The bill then prays that 
the defendant be compelled to pay the plaintiff the amount of the 
bond, with interest. | 

The answer admits the making of the bond, but avers that it 
was made with reference to a certain scheme entered into by the 
plaintiff, the plaintiff’s wife and the defendant, and with the full 
understanding that if the scheme should fail, the bond should be 
surrendered to the defendant ; that the scheme did fail, and that 
the defendant duly informed the plaintiff of it, who answered that 
it was as he expected, and that the defendant then proceeded to 
the residence of the defendant’s wife, who was living separate 
and apart from the defendant, and that they each surrendered to 
the other the papers delivered before with reference to the afore- 
said undertaking. 


Strange, for the plaintiff. 


Troy, for the defendant. 


Pearson, J. ‘The counsel for the defendant, Mr. Troy, was 
under the impression that he could use the answer as evidence, 
notwithstanding replication had been taken. In this he was mis- 
taken. An answer puts at issue the allegations to which it re- 
sponds, so as to require more than one witness to prove them. If 
replication is not taken, every fact set out in the answer is admit- 
ted, for the reason, that no issue being made, the defendant has 
no opportunity of proving the new matter which he alleges. But 
by a replication, the plaintiff takes issue upon all new matter al- 
leged in the answer, and the defendant is put to his proof. 

The case was made to depend upon the sufficiency of the bill ; 
and Mr. Strange, the counsel for the plaintiff, was, in his turn, 
called upon to support the proposition that a bill to enforce the 
collection of a bond need not contain an allegation of a consid- 
eration, either good or valuable. For the bill before us does not 
allege any consideration, but avers simply that the defendant exe 
cuted to the plaintiff a bond for $250, one day after date, &c., 
and avoids on purpose saying, how or why, or under what cit 
cumstances the bond was given ; and asks a decree for its pays 
ment, on the ground that it is lost or destroyed. 
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A Court of Equity never interferes except when the thing is 
done and a right is vested, so as to entitle the party to have the 
right protected unless there be a valuable consideration : i. e., 
when the one party has been benefited or the other has suffered a 
loss, for these are the only cases whieh affect conscience. Ex- 
ceptions are made under peculiar circumstances, when there is a 
natural, or as it is termed a good consideration, and in a few in- 
stances of meritorious consideration. But these exceptions prove 
the general rule. ‘To affect the conscience and entitle a party to 
. the aid of a Court of Equity, there must be an allegation of a 
consideration. If I give a mana horse, or give him money, the 
thing is done, and the right of property is vested. But if I pro- 
mise to give him a horse or to pay him money, and afterwards 
see proper not to do so, this is no matter which affects conscience 
unless there be a consideration. It is in the language of the civil 
law, nudum pactum—a naked promise. Mr. Strange conceded, 
the general rule, and assumed the position, that while in law a 
seal imports a valuable consideration which is conclusive in equi- 
ty, a seal only raises a presumption of a valuable consideration, 
which may be rebutted. And from thence he inferred that when 
it is set out in the bill, (as in the one under consideration,) that 
the note is under seal, the presumption of a valuable considera- 
tion makes an express averment of the fact unnecessary. The 
expression that ‘‘ in law, a seal imports a valuable consideration,”” 
which is a very common one, is accurate, provided the meaning 
is propetly understood ; which is, a seal gives to an instrument 
the same validity at law as if there was a consideration. It 
amounts to, and dispenses with the necessity of the proof of a 
valuable consideration, because by the rules of the common law, 
every one is conclusively bound by the solemn act of sealing and 
delivering a writing as his deed. He is thereby estopped, and 
shall not be heard to say that it did not create a legal obligation. 
If one seals and delivers a deed of gift of a horse, or a note un-- 
der seal for the payment of a sum of money, expressing -in the 
face of the writing, that it is not for any valuable or good consid- 
eration, but simply on account of friendship, the property passes, 
and the money may be collected in an action of debt, because a 
consideration is not necessary to the validity of a deed at common 
law. Walker v. Walker, 13 Ire. 335. 
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The idea that a seal imports, that is, raises a presumption of 
the payment of a valuable consideration in a Court of Equity, is 
not supported by a single case, and it would have been strange if 
such a case could be found, for the idea is wholly fallacious. A 
Court of Equity addresses itself to the conscience of the parties, 
and of course pays no respects to forms, and disregards even the 
solemn act of sealing and delivering, and looks behind all forms 
to see if there be a consideration binding the conscience of the 
parties. What tendency has the mere fact of a seal to prove the 
payment of a valuable consideration? The inference of the pay- - 
ment of a valuable consideration can be drawn with as much 
force of reasoning from the fact of the writing, or of the signing, 
or of the delivery of the paper, as from the fact of its being seal- 
ed. But, in truth, neither act raises a presumption of the pay- 
ment of a valuable consideration, without which a Court of Equi- 
ty, except under very peculiar circumstances, never interferes, 
but leaves the party to such relief as can be obtained at law. 

Mr. Strange then insisted that the contract was in the present 
case executed and the right vested, so that the plaintiff was enti- 
tled to the protection of this Court, without reference to the con- 
sideration ; and he suggested this case :—One agrees to give his 
note under seal for $250, payable in six months, as the price of a 
horse, which is then delivered to him. The contract, says he, is 
executed—each party has done all that he agreed todo. That 
is true, and it would make no sort of difference whether the price 
of the horse was secured by a note with a seal or without a seal ; 
for the first contract is executed, and the vendor has taken a note 
of the vendee for the payment of the price at a future day. In 
other words, there is a second executory contract. It is not neces- 
sary to pursue the idea any further. Suffice it to say, the sup- 
posed case has no application. For here, it is only alleged that 
the defendant executed to the plaintiff a note under seal for $250, 
and we declare our opinion to be, that a Court of Equity will not 
aid one who does not allege, and hold himself ready to prove that 
the note in reference to which he seeks aid, (although it may be 
under seal,) was given for a consideration binding upon the con- 
science of the other party. 

Our attention was called by Mr. Strange to a class of cases, in 
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which it is held, that under a creditor’s bill, or a bill by an exec- 
utor for a settlement under the direction of the Court, one claim- 
ing by bond given without consideration, may prove his debt, and 
the payment will be enforced. This class of cases confirms our 
conclusion. At law, one claiming by specialty, takes priority and 
excludes simple contract creditors ; but equity interferes and post- 
pones such a creditor, although he has a note under seal, if it was 
executed without consideration, until all the real creditors are paid. 
After that, in a distribution of the fund among volunteers, none of 
whom have paid any consideration, the rule applies. Prior est 
in tempore, potior est in jure. Of course, one to whom the de- 
ceased has promised by deed, to pay a certain sum of money in 
his lifetime, in the absence of any evidence of a change of pur- 
pose, stands on higher ground than one, to whom he directs his 
executor to pay a certain sum of money after his death ; neither 
has paid a consideration and it is a mere question of distribution. 


Per Curiam. Bill dismissed. 


SARAH WRIGHT against JAMES R. GRIST AND BENJAMIN GRIST. 


Where every, material allegation of a bill to stay waste is expressly and plainly denied 
in the answer, the injunction must be dissolved. 

The question of a defendant’s right to bring an action of Trespass quare clausum fregit 
against the plaintiff, is exclusively a legal one, and canget be considered in discussing 
the propriety of dissolving an injunction. 

(The cases of Capehart vy. Mhoon, ante, p. 30, and Lloyd v. Heath, ante, p. 39, cited 


and approved. ) 
i 


In this case the complainant’s bill, which was filed to Spring 
Term, 1853, of the Court of Equity of Cumberland county, alleg- 
ed that on the 10th day of December, 1849, she leased to the defend- 
ant James R. Grist, until the 1st of January, 1858, all the pines suit- 
able for making turpentine, that might be found on certain tracts 
of land belonging to her, and lying in the counties of Cumber- 
land and Robeson ; that she excepted from that’ lease the lands, | 
within the limits specified as including hers, that might belong to 

14 
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other‘persons having older patents, and pines sufficient to make 
ten crops of turpentine, and also such pines as were suitable for 
ton timber ; that the defendant James was also to have the privi- 
lege% of gotting barrel timber enough to make barrels for such tur- 
pentine as he might make on the land ; and hoop poles enough 
for such barrels ; that he was to pay a cutain rent for the pines 
and a certain sum per hundred for the hoop poles, but was to con- 
sume no other wood or timber except for firewood and other inci- 
dental purposes. The bill further alleged that the defendant exe- 
cuted his bond with security in the sum of ten thousand dollars 
conditioned for the payment of the rent ; that the defendant James 
has with a large force been cutting boxes and cultivating pines 
since the first of the year 1850, and has made partial payments 
for the rent of the hundred thousand pines cut by him and his 
agent the defendant Benjamin, but has not paid all that is due ; 
that the defendants have violated the contract made on the 10th 
of December, 1849, and are, as the plaintiff is informed and be- 
lieves, committing waste, if not in person, by those in their em- 
ployment, by making tar of the lightwood to the amount of fifty 
or a hundred barrels, making barrel timber for saving turpentine 
upon the lands of other persons, and appropriating some of plain- 
tiff’s land to their own use ; besides that the defendant Benjamin 
has sued her in trespass for entering upon her own land, and that 
both defendants are boxing the pines reserved by the lease to the 
plaintiff ; that she has been prevented by the defendants from using 
the ton timber reserved in the lease, her slaves have been driven 
from the lands leased the defendants, and the defendants are 
endeavoring to “i her rights to the land ; that she has, af- 
ter frequent attem iled to call the defendants to a settlement 
for arrears of rent ‘and for thegtlamage she has sustained by the 
waste they have committed, that they refuse to dismiss the 
suit improperly brought against her. The bill then prays for an 
injunction against the waste and the action of trespass. 

The defendants answered severally. 

The defendant James R. Grist admitted the lease by the plain- 
tiff, but alleges that of the seventeen thousand acres said to be 
jncluded within the limits specified in that lease, so much is cov- 
ered by patents older than that of the plaintiff that he has not 
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been able to procure more than five hundred acres and thirty-nine 
thousand boxes of that assigned by the lease, and that by this 
breach of faith on the part of the complainant he has been seri- 
ously damaged. ‘The answer denies that the defendant ever, 
either directly or indirectly, made any tar upon the premises leas- 
ed, or that he used the lightwood ; it denies in the same manner 
the charge of having taken hoop poles or barrel timber for the 
saving of turpentine not made upon the lands leased, and avers 
that he has promptly paid to the plaintiff at the end of every year 
all the rent that was due, and that he <° her nothing. It fur- 
ther insists that the defendant James W and always has been in 
good credit, and amply able to make satisfaction to the plaintiff 
} for any wrong he may have done to her; and submits that the 
ye plaintiff ’s claim, as disclosed by the bill, is one properly cogniza- 
ble in the Courts of law. 
The defendant Benjamin makes the same admissions that are 
contained in the answer of James. He admits that he was the 
agent of James, and denies his using the lightwood and timber 
for barrels and poles for hoops as charged by the plaintiff. He 
also admits that he has instituted a suit of trespass, but alleges 
hat the land to which it has relation, although within the limits 
specified in the lease, is part of a tract patented previously to that 
of the plaintiff, and leased to him by the owner. He asserts that 
he has always been able to satisfy the plaintiff for any damage 
she may have sustained from him, and claims that the plaintiff’s 
action should have been preferred i in a Court of law. 

After these answers had come in, a motion was made before his 
Honor Judge Dick to dissolve the injuaetion. The motion was 
disallowed, and the injunction was continued to the hearing. 
From this order the defendant#appealed to this Court. 


Strange, for the plaintiff. 
D. Reid and Banks, for the defendants. 


Battie, J. The distinction between the special injunction to 
stay waste, and the common injunction to enjoin a judgment at 
law, and the principles upon which our practice is governed in re- 

» lation to both, are so fully discussed and explained in the cases of 
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Capeheart v. Mhoon, ante 30, and Lloyd v. Heath, ante 39, de- 
cided at the last term, and in the cases therein referred to, that it 
would be useless to advert to them here. It is well settled, that 
on a motion to dissolve an injunction to stay waste, the bill may 
be read as an affidavit to contradict the answer, and if upon tak- 
ing the whole together the question is left in doubt, the injunc- 
tion will be continued until the hearing. Upon that practice this 
case must be decided ; and the result is, that the injunction must 
be dissolved. 'The answer plainly and expressly denies every 

material allegation of thggbill, and that without any equivocation — 
or evasion, while the bil@oes not state the facts upon which she 
founds her claim to releif as coming within her own knowledge, 
but only that she has been informed of, and believes them. How, 
and from whom, she got her information does not appear. It 
may have been a mere rumour. Upon which then, is most reli- 
ance to be placed ; such a statement, or the apparently frank and 
full denial of the defendants_in reference to the facts within their 
own knowledge? We think, a jury empannelled to try such an 
issue, could not hesitate to find the facts in favor of the defend- 
ants, and we, as the triers upon the motion to dissolve, must find 
the same way. The other ground upon which it is sought to 
continue the injunction, to wit, that the defendant, Benjamin, 
has brought an action of trespass against the plaintiff for entering 
upon her own land, is untenable. The lease granted to the de- 
fendant, James R. Grist, sets forth, that there were lands within 
its general boundaries to which the plaintiff had no title, and it is 
not stated, nor pretended, that she wished to acquire the title to 
them. We cannot therefore, see the force of the argument that 
the defendants were constituted her trustees, and as such were not 
at liberty to buy such lands. If either of them has taken posses- 
sion of land claimed by her, and brought an action at law against 
her, the question whether it is her land, is a legal question, and 
must be decided in a Court of law. This Court would not at 
the hearing undertake to adjudicate upon it, but would send it to 
a Court of law for trial. It would be idle therefore, for this 
Court now to enjoin, what at the hearing it would direct to be 
done. We see no grounds then, upon which the injunction here- 
tofore granted can stand ; the motion to dissolve ought to have 
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been allowed, which must be certified to the Court of Equity for 
Cumberland County. The plaintiff must pay the costs of this 
Court. 


Per Curiam. Ordered accordingly. 


DAVID KENDALL, ADM’R., &c. AND OTHERS against DAVID H. STOKER 
AND WIFE, AND OTHERS. 


A. by deed bargained and sold to B. “all of my legacy now due and coming to me from my 
father J. C.’s estate, viz., one fifth part of all the negroes, viz: Sam, Bob, Edy and 
Ellick, and all the increase if there should be any, and all personal estate that is now 
due, owing or coming to me from said estate, or in any wise appertaining thereunto, 
or as the case may be, of the legacy that may fall tome.” J.C. by his will had left 
Edy to E. C., and at the time the above deed was made, A. was entitled to a distribu- 
tive share of Edy and her child Ellick, as being part of the estate of E. C.:—Held, 
that the words of the deed were broad enough to transfer the title of A. to Edy and 
her child Ellick, no matter how the title was derived. 


THE material facts of this case are to be found in the opinion 
of the Court and in the case referred to therein. 


Strange, for the plaintiffs. 
Dargan, for the defendants. 


Pearson, J. This case was before us in 1848, in the name 
of McDaniel v. Stoker, 5 Ire. Eq. 274. Since then, by an 
amended and supplemental bill, it has been made to assume en- 
tirely a new aspect. The fornier plaintiffs, James Coleman, Jr., 
and Nancy Rosemon, together with their assignees, Moore and 
Palmer, have released all their “‘ right and title ’’ to the defend- 
ant Stoker, and the bill has been dismissed as to them. But the 
present plaintiff, David Kendall, has been appointed the adminis- 
trator de bonis non of Eliza Coleman, and seeks to recover the 
slave Edy and her child Ellick, on the ground that she was given 
to his intestate by the will of James Coleman, Sen., in 1811-— 
that the executrix, Elizabeth Coleman, assented to the legacy, 
and in 1816 Eliza Coleman died intestate, leaving her mother, 
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the said Elizabeth and her brothers and sisters, Richmond, James, 
Mary, Nancy and Sally, (the wife of the defendant Stoker,) her 
distributees—that Elizabeth Coleman, the administratrix of Eliza 
Coleman, kept Edy and her child until 1842, without rendering 
any account to the distributees, and then fraudulently and with- 
out consideration delivered and transferf@d the slaves to the de- 
fendant Stoker, who had married Sally, one of the sisters of Eli- 
za. Richmond P. Coleman, and Mary McDaniel, of whom the 
plaintiff: Kendall claims to be assignee, are also plaintiffs. 

The defendant Stoker denies that old James Coleman left a 
will. But he says, admitting that there was a will,and that Edy 
was given to Eliza Coleman, still the plaintiff Daniel Kendall 
has no right to recover of him the said Edy and her child, for 
that in right of his wife he is entitled to one distributive share— 
that as assignee of Elizabeth Coleman, the mother of Eliza, he 
is entitled to another distributive share—that as assignee of Moore 
and Palmer, who were the assignees of James Coleman, Jr., 
and Nancy Roseman, he is entitled to two other of the shares. 
All this the plaintiff admits. And Stoker further alleges that in 
1838, for the sum of $125, paid to each of them, Richmond P. 
Coleman and Mary McDaniel transferred to him all their right 
and title to the slave Edy and her child, and in this way the title 
of all of the distributees of Eliza Coleman is vested in him. 

The plaintiff David Kendall does not allege that there are any 
debts due by his intestate, Eliza Coleman remaining unpaid, and 
he puts his right to a decree on the ground that it is necessary in 
order to make distribution, and admits that Stoker has four of the 
shares, but avers that he, Kendall, as assignee of Richmond and 
Mary, is entitled to the other two shares. So the whole question 
turns on the transfer which Stoker alleges was made to him in 
1838, by Richmond and Mary. 

Stoker avers that when they made the transfers, the parties did 
not know that old James Goleman had left a will, the records of 
Montgomery having been burnt up ; but he alleges they, for val- 
ue, transferred to him whatever title they had in Edy and her child 
Ellick, and insists that it can make no difference whether they 
derived title as distributees of their father, old James Coleman, 
or as distributees of their sister Eliza, who was entitled to the 
slaves as a legatee of the said James. 


‘ 
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We have examined the deeds executed by Richmond P. Cole- 
man and Mary McDaniel in 1838. These are expressed in near- 
ly the same words. Richmond P. Coleman, for the considera- 
tion of $125, to him in hand paid, grants, bargains and sells to 
David Stoker ‘all of my legacy now due and coming to me from 
my father, James Coleman’s dec’d estate, viz., one fifth part of 
all the negroes, viz: Sam, Bob, Edy and Ellick, and all the in- 
crease, if there should be any, and all personal estate that is now 
due, owing, or coming to me, or ever hereafter may be due, ow- 
ing or coming to me from said estate, or in anywise appertaining 
thereunto, or as the case may be of the legacy that may fall to 
me.’’ We are satisfied from the proof taken in the case, that 
James Coleman, Sen., did leave a will, which was duly proven 
in the County Court of Montgomery, and was destroyed by fire ; 
that by said will, the slave Edy was given to Eliza Coleman, and 
that Richmond and Mary were entitled to a distributive share in 
Edy and her child, as next of kin of their sister Eliza, and not di- 


rectly as next of kin of their father, as the parties seemed to sup- 
pose at the time of making the deeds above alluded to. But the 
deeds use words broad enough to transfer the title of Richmond 
and Mary in and to the slave Edy and her child Ellick, no mat- 
ter in what way their title was in fact derived, and a mistake in 
reference to the mode of deriving title is wholly immaterial. 


Per Cwurtam, Bill dismissed with costs. 





JOSEPH J. WILLIAMS against THOMAS BURNETT AND OTHERS. 


Where a bill was filed against the heirs of the grantor, alleging that by a mistake the 
deed conveyed only a life estate to the complai instead of a fee simple, and seek- 
ing to have that mistake corrected ; to which the defendants demurred :— 

Held 1. That the demurrer could not be sustained ; because the defendants should have 
put in a disclaimer of any right to the land so conveyed. 

2. That the bill caunot be dismissed on the ground that the complainant has a legal title 
according to the statements of the bill, as he has a right to come into equity wherever 
there is an outstanding incumbrance, or a cloud resting on the title, to have the cloud 
removed. “ 
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Held also, That where the bill alleged death of children, it was not incumbent on the 
complainant to allege further that they died without leaving children of their own, as 
there is no rule of law or equity which presumes the birth of children. 

The bill stated that the grantor at his death ‘left many children, all of whom are dead 
but the defendants A., B.,”’ &c., and prayed “that to the end therefore that the de- 
fendants”’ &c., and prayed process against ‘‘ the defendants :”’— Held, that these ex- 
pressions obviated the objection that there were no parties defendant to the bill. 

(The case of Hoyle v. Moore, 4 Ire. Eq. 175, cited, distinguished and approved.) 


Tue bill in this case was filed to Spring Term, 1852, of the 
Court of Equity for Martin county.. A demurrer to it was put 
in by the defendants ; and at Spring Term, 1853, the cause was 
set for hearing, and transmitted to this Court. 

The material tllegations of the bill were, that in 1827, one 
Eli Burnett of Martin county conveyed certain lands to the com- 
plainant and one W. 8S. Rayner, forever, in trust to secure his 
creditors, and that several years thereafter a part thereof was sold 
for the purposes of the trust ; that after the death of said Eli, his 
administrator filed a bill against the trustees for an account and 
settlement, and that under these proceedings the rest of the land 
was sold, and purchased by the complainant ; that the Clerk and 
Master intended to sell, and the complainant intended to buy the fee 
simple in these lands, but that owing to the defect in the abovemen- 
tioned deed in trust he obtained only a life estate ; that the deed 
in trust was drawn by the complainant, and that the defect in 
question is aftributable to his unskilfulness, as Burnett intended 
to convey the fee simple ; ‘‘ that the said Eli left as his heirs at 
law maiy children, all of whom are dead except the defendants, 
Thomas Burnett, who resides in Florida, George Burnett, Sim- 
mons Burnett, Sally Savage, a widow, Felicia Burnett and Abby 
Burnett, who reside in this county.’”’ The bill then prays “to 
the end therefore that the defendants on their corporal oaths full 
true,’’? &c.; “that the defendants be decreed to convey unto 
your orator all the right, &c., which descended upon them,’ &c. 
‘« May it please your Honor to issue a writ of subpeena to the de- 


fendants,’’ &c. * 


Moore, for the plaintiff. 

Biggs, for the defendants, argued :— 

1. The bill states, that in the equity suit to close the trust, all 
the paiities were before the Court—a decree of sale was made by 
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consent—a fee simple was sold and conveyed by the Master. 
And in all cases in equity the deed of the Clerk and Master under 
a decree, shall be sufficient to convey to the purchaser ‘such title, 
interest and estate, as the party of record owning the same had 
therein.’’ Rev. Stat. ch. 32,sec.18. The parties of record are 
estopped. Armfield vy. Moore, ante 157. 

2. The bill states, that ‘‘ E. B. left as his heirs at law many- 
children, all of whom are dead intestate, except the defendant T. 
B.,”? &c- This is substantially an allegation that E. B. had 
other children surviving him besides the defendants ; and neither 
they nor their legal representatives are made parties defendant. 
It is not necessary that the demurrer should show the names of 
the parties omitted. Story’s Eq. Plead.s. 543. Attorney Gen- 
eral y. Corporation of Poole, 18 Eng. Ch. Rep. 17 : nole page 32. 

3. The bill does not pray process against the defendants by 
name. And though defendants are named in the body of the 
bill indirectly, that is not sufficient. Hoyle vy. Moore, 4 Ire. 


Eq. 175. 


Nasu, C.J. The demurrer cannot be sustained. 'The de- 
fendants demur, because the plaintiff has not made by his bill 
such a case as entitles him to any discovery or relief, and that any 
discovery from the defendants, cannot avail the plaintiff for any of 
the purposes for which a discovery is sought, nor entitle the com- 
plainant to the relief he seeks. 

The bill states that the plaintiff claims the land in question, un- 
der a sale made by the Clerk and Master of the Court of Equity 
of Martin, by virtue of a decree of said Court, and that in the 
deed of trust executed by the said Eli Burnett, the word heirs in 
the limitation of the estate to him was accidentally omitted, where- 
by only a life estate was conveyed. When the Clerk and Master 
sold, he intended as well to sell, as the said Eli in his conveyance 
intended and expected to purchase, a fee simple in the land. 
That in consequence of this mistake, he fears the title in fee has 
descended to the defendants, who are the heirs of Eli Burnett, 
who owned the land, and who is now dead ; and the defendants 
were parties to the proceedings under which the Master sold. The 
bill asks that the mistake may be rectified. ‘The demurrer admits 
the facts set forth in the bill. 




















212 IN‘ THE SUPREME COURT. 





Williams v. Burnett and others. 


The deed under which the plaintiff claims, conveyed but a 
life estate to him, and upon the death of Eli Burnett, the fee 
descended to the defendants, his heirs. If the defendants did not 
intend to avail themselves of the accidental omission of the word 
heirs in the conveyance to the plaintiff, they ought to have dis- 
claimed all title. If the plaintiff in a bill in Equity untruly 
states that the defendant has an interest in the matter in dispute, 
the latter may put in a disclaimer of any right. If this be done 
all controversy is at an end, and the bill may be dismissed as to 
him, or a decree made against him according to the interest dis- 
claimed and the security of the plaintiff may require. This the 
defendant has not done, but he has chosen to demur ; and asa 
demurrer is an admission of the facts properly set forth in the bill, 
and as they in this stage of the pleadings, show a clear equity, 
the demurrer cannot, for the causes set forth in it, be sustained. 
Adams on Eq., Ludlow & Collins’ ed., 604. Nor is it a sufficient 
cause to dismiss the bill, that he has a legal title according to the 
statements of the bill. He has a right, if there be an outstanding 
incumbrance, or a cloud resting on the title, to come into a Court 
of Equity to have the cloud removed. 

Other causes of demurrer have been assigned, ore tenus, on the 
argument here. ‘The first of these is for the want of parties. 
The bill alleges, “‘ that Eli Burnett at his death left as his heirs 
at law many children, all of whom are dead intestate, except 
Thomas Burnett,’’ &c. It is said that the children that are dead 
may have left children, and that they ought to have been made 
parties. If such were the fact that they did leave issue, which 
were within the jurisdiction of the Court, they certainly ought to 
have been made parties. But there is nothing to show that such 
was the case, and we are not apprised of any rule of law or equi- 
ty which presumes the birth of childrén. If the deceased chil- 
dren left no children, then the other defendants who are their 
brothers and sisters, are their heirs at law. 

The second assigned is, that there are no persons made parties 
defendant by the bill. The bill after setting out the death of Eli 
Burnett, states that he left ‘‘ many children, all of whom are 
dead but the defendants, Thomas Burnett, who resides in the 
State of Florida, George Burnett, Sally Savage, a widow, Feli- - 
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cia Burnett and Abby Burnett, who all reside in this county.’’ 
The bill then prays ‘that to the end therefore, that the defendants 
on their coporal oaths, full, true and perfect answers make,’’ &c. 
It then prays process against the defendants. The bill is cer- 
tainly not drawn with that attention to establish rules and forms 
so desirable in proceedings in a Court of Equity ; but it is suffi- 
ciently so, to avoid the objection urged. 

Our atiention has been drawn in the argument to the case of 
Hoyle v. Moore, 4 Ire. Eq. 175. We think that case very clear- 
ly distinguishable from this. In that, the bill prayed ‘that the 
proper parties may be made defendants,’’ &c.—* that the clerk 
may be ordered to issue the State’s writ of subpeena to the proper 
defendants.’’ In no part of it does it set forth the names of the 
defendants, but the Court is called on to direct the clerk to find 
out who are to be made defendants. The case before us is dif- 
ferent.* It does set forth, by name, who are the heirs at law of 
Eli Burnett, alleges that they are the defendants, and prays pro- 
cess against the defendants, who are the persons whose names are 
set forth in a preceding part of the bill, and who are there called 
defendants. 


Per Curram. Demurrer overruled. 





——_— 


FREDERICK JOHNSON, JUN., against DAVID CHAPMAN, EX’R. OF 
FREDERICK JOHNSON, SEN., AND OTHERS. 


Where there is opportunity for sexual intercourse between a man and his wife, it is pre- 
sumed it did take place unless the contrary be shown, provided there be issue; and 
if the intercourse might have occurred at a time when by the course of nature, the 
husband might have been the father, the child is deemed his. 

The declarations of a husband to his wife are not competent to prove one of her children 
illegitimate. 

The 16th section of the Act of 1836, ch. 122, is not affected by the 1Sth section of the 
Act of 1836, ch. 65; nor does any presumption of the abandonment of any claim under 
it arise within ten years after the suit might have been brough® 

In passing upon the question whether an assignment by a party is a bar to his claims, a 
Court of Equity will look at the adequacy of the consideration, and the other circum- 
stances of the alleged sale. 
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Freperick Jounson, Sen., died in the year 1819, leaving a 
‘will, which was duly adinitted to probate in the County Court of 
Craven county, and David Chapman one of the defendants, is 
surviving executor thereof. The testator, by his said will, gave 
in different proportions the whole of his estate, real and personal, 
to his wife Penelope and his two daughters, Sally and Mary, his 
only children. At the time of his death, his said wife was enci- 
ente, and a few months thereafier she gave birth to the plaintiff, 
Frederick Johnson, Jun. The widow dissented from her said 
husband’s will, and soon afterwards: intermarried with Stephen 
Chapman, who died intestate, and the defendant Jacob Schenk 
administered on his estate. Mary intermarried with the defend- 
ant Frederick Bryan, and Sarah with Hilen Godley, who died 
intestate, and Henry Harding, another of the defendants, admin- 
istered on his estate. 

The plaintiff in his bill alleges that the said testator di@l seised 
and possessed of a large estate, real and personal, including a 
number of slaves which have greatly increased, of the value, 
number and names whereof he is ignorant, and also a valuable 
tract of land. That he has been informed that the defendants, 
Frederick Bryan and wife and Sally Godley, have sold their in- 
terest and estate in said land to the defendant Church Chapman ; 
and that as to the personal estate, the defendants, or some of them, 
have the same in their possession. And the plaintiff alleges that 
as a child, born after the death of his father, he is by the Act of 
Assembly entitled to a distributive share of the personal estate, 
and that he is entitled t6 one-third of the real estate. He further 
states, that he has grown up in extreme poverty—in ignorance of 
his rights—that he has been unadvised and unbefriended in re- 
gard thereto, and especially, that the defendant David Chapman, 
executor of his father’s will, though he was well advised thereof, 
paid over the shares of the said Penelope, Mary and Sally ; 
whereas he knew it was his duty, under the Act of Assembly, to 
have called upon the legatees and the plaintiff by bill or petition 
to litigate their respective claims, and ascertain the same, and ap- 
portion the shar@ which the legatees should severally contribute— 
which the said David Chapman failed to do. The prayer.is for 
a discovery and account of the personal estate, and for a division 
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of the real estate or conveyance of one-third thereof to the plaintiff. 

The defendants, in their answer, deny that the plaintiff is the 
child of Frederick Johnson, Sen., and aver that ‘he is the child 
of Stephen Chapman, with whom his mother lived in notorious 
adultery, and whom she married shortly after the testator’s death. 
That this fact was well known to the testator, and by him and 
the plaintiff’s mother openly admitted. And David Chapman, 
the executor, avers that this fact ‘‘ furnished him with ample rea- 
son for omitting to make or have made any claim on behalf of 
the plaintiff ;’? and the defendants deny that the Plaintiff has any 
right.or claim whatever to the estate of the testator. 

The defendants admit that the testator owned a considerable 
estate, and they set out the division of the negroes between the 
widow (who dissented from the will) and the legatees, the names 
of the negroes, and their increase. 

Bryan answers that he has been in the exclusive possession of 
the slaves he acquired by his marriage with Mary in 183—, a 

, period of more than three years before the bringing of the bill ; 
and he relies on the Statute of Limitations as a defence against 
the plaintiff’s claim. 

The defendants also admit the sale of the land mentioned in 
the bill to Church Chapman, who answers and denies that the 
plaintiff is tenant in common with him, inasmuch as he purchas- 
ed the share of Godley and wife in 1835, and Bryan and wife in 
1837, whose deeds are exhibited, and that he had no notice of 
the plaintiff ’s title or claim of title to the land, before the execu- 
tion and delivery of said deeds ; and he was, therefore, a pur- 
chaser for a valuable consideration, without notice. And this de- 
fendant further states that he has had the actual and exclusive 
possession of the said land from the time of his said purchase to 
the filing of plaintiff’s bill, and holding and claiming the same 
adversely to all the world ; and he relies on the Statute of Limi- 
tations (ch. 65, Rev. Stat.) as if specially pleaded. He avers 
that the plaintiff was born in April or May, 1819—that his*cause 
of action, if he had any, accrued more than seven years before 
the bringing of the bill—and that he was for more than three 
years before the bringing thereof, under none of the disabilities 
mentioned in said Act. 
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The defendants also deny that the plaintiff has been ignorant 
of his alleged rights, or that he has been unable to prosecute the 
same, if he had chosen ; and they aver that up to a short time 
’ before the filing of his bill, he openly admitted that he had no 
just claim to any part of the estate of Frederick Johnson, Sen., 
and that the said Stephen Chapman objected to any claim being 
made by David Chapman, the executor, on the plaintiff’s ac- 
count—insisting that he, Stephen, was his father, and would pro- 
vide for him. And further, that the plaintiff, so far from making 
any claim to a share of said estate, did, in 1842, publicly offer 
his interest therein for the sum of thirty dollars ; and in Decem- 
ber of that year, did actually and bona fide convey the same for 
the sum of thirty dollars, to one Farnifold Chapman, who, since 
the filing of this bill, hath conveyed the said interest and shares 
to the defendant Frederick Bryan. 

Harding, the administrator of Hilen Godley, answers that of 
the estate of his intestate only three slaves came to his hands, 
which his said intestate received under the will of Frederick 
Johnson ; and these he sold to pay the debts of the estate. That 
he has fully administered the estate of the said Hilen Godley; 
and but for this suit, would have paid over the effects in his hands 
to the next of kin. That he hath in his possession, of the estate 
of his intestate, five slaves, with the proceeds of their hire, amount- 
ing to one hundred and twenty-five dollars or thereabouts, and 
that these slaves were derived from the estate of his intestate’s 
father. And, except as herein stated, he pleads expressly, that 
he has fully administered the estate of his intestate ; and he also 
relies on the Statute of Limitations made for the relief of execu- 
tors and administrators, (Rev. Stat. ch. 46.) 

The plaintiff took replication to the answers, and many depo- 
sitions were read at the hearing, the tenor and effect whereof will 
be found in the opinion delivered by the Court. 


J. H. and J. W. Bryan, for the plaintiff’, argued, 1. The de- 
fendants rely upon the illegitemacy of the plaintiff. He was 
born within a few months after the death of Frederick Johnson, 
who lived with his mother as her husband and had opportunity 
of access. In which state of things, the improbability of the hus- 
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band’s being the father, however strong, is not to be relied on. 
14 Eng. C. L. Rep., 378. Cope v. Cope, 24 Eng. C. L. Rep. 
475. Rer v. Luff, 8 East., 207. State v. Herman, 13 Ire., 
502. The declarations of husband or wife are not admissible to 
prove non-access. 2 Greenl. Ev., séc. 151, and the cases there 
cited. 

2. That he has assigned his interest in the estate of Frederick 
Johnson, Sr. The plaintiff was very poor, ignorant and illiter- 
ate ; he makes his mark to the assignment ; the assignee is the 
brother of the principal defendant ; the value of the interest as 
signed when made (in 1842) must have been about $2,000, or 
more ; the consideration of the assignment is $30. This isa 
case of shocking inadequacy, so gross, as under the circumstanc- 
es, as clearly to indicate fraud. It does not amount to an as- 
signment for a valuable consideration, so great is the disproportion. 
2 Story Eq. s. 1040. The assignment can only operate in this 
Court as an agreement for a valuable consideration, bona fide 
made, and the question should be regarded in the same light, as 
if the assignee had filed his bill for a specific performance of the 
agreement. And such an agreement as this, would surely find 
no favor inthis Court. Hill on Trustees, 236. Leigh v. Crump, 
1 Ire. 299. 14 Ves. 215. Adams Eq. 108. 19 Eng. Ch. 
Rep. 186. Hoppiss v. Eskridge, 2 Ire. Eq. 54. 

3. The Statute of Limitations does not apply to a case of this 
character, neither in terms nor by analogy. It is regarded in 
Courts of Equity as a trust, or in the nature of a trust, and that 
rather of the express than the. constructive character. Wedder- 
burn v. Wedderburn, 2 Keen, 722, (15 Eng. Ch. Rep. 722). 
Salter v. Blount, 2 Dev. & Bat. Eq.'218. The claim of the 
plaintiff is in the nature of a charge upon the specific Property, 
which is not barred by the Statute of Limitations, 

Donnell, contra. 


Nasu, C.J. Frederick Johnson, Sen., died in the month of 
March, 1819, having made a last will and testament, in which 
he gave the whole of his property to his wife and his two daugh- 
ters, Mary and Sally, the one now the wife of Frederick Bryan, 
and the other of Hilen Godley, now dead. His will was made 
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in June, 1818, At the time of his death, his wife was pregnant, 
and subsequently gave birth to the plaintiff. The bill is filed for 
an account of the estate, and for a distributive share of the per- 
sonalty, and for a conveyance of one-third of the realty. In 
1803, the Legislature passed an act to authorize after-born chil- 
dren to receive their due proportion of the estate of their father, 
when he has made no provision for them in his will. The de- 
fendants, in their answers, deny that the plaintiff is the child of 
the testator, Frederick Johnson, and aver that he is a bastard, 
and the son of Stephen Chapman. It is shown by the evidence, 
that the testator and his wife lived together in the same house for 
many years, and up to the time of the death of the former. By 
presumption of law, then, the plaintiff is his son, being born 
within two months after his death. The conception took place 
while the parties were married, and while they lived together ; 
and the rule is now well settled, that where there is opportunity 
for sexual intercourse between a man and his wife, it is presumed 
it did take place, unless the contrary be shown, provided there be 
issue ; and if the intercourse might have occurred at a time when, 
by the course of nature, the husband might have been the father, 
the child is deemed his. Morris v. Davis, 3 Car. & Pay., 215, 
278. State v. Herman, 13, Ire. 502. The only evidence up- 
on which the defendants rely to prove the plaintiff to be illegiti- 
mate, consists of the declarations of Frederick Johnson to his 
wife. This evidence is not competent. Mr. Greenleaf, 2 vol. s. 
151, says, the husband and wife are alike incompetent to prove 
the fact of non-access while they lived together, nor are the de- 
clarations of either competent to prove the illegitimacy, though 
the child was born three months after marriage, and therefore 
they had separated by mutual consent. Bowles v. Bingham, 2 
Munf. R. 442. Lee’s case, 8 East. 193. State v. Wilson, 10 
Ire. 131. If there be access, nothing but impotence will bastard- 
ize the issue. State v. Goode, 10 Ire. 49. Commonwealth v. 
Shepard, 6 Binney, 283. Under the evidence in this case we 
are bound to declare that the plaintiff is, in — the son of Fred- 
erick Johnson, Sen., the testator. 

The defendant, Bryan, says he has been in possession of the 
negroes set forth in his answer, as his share in right of his wife 
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under the will of said testator, claiming them as his own proper- 
ty, adversely to all the world, for more than three years ; and he 
claims the benefit of the Act of 1820, as if specially. pleaded. 
There is no saving in that statute expressly for any one, but it 
perfects only such possession of slaves as would have barred an 
action to recover them, under the Statute of Limitations. ‘The 
expression in the statute is, such person having such possession 
‘¢ shall be deemed and held to have a good and absolute title to 
‘such slave or slaves, against all persons whose claim is barred 
«< by said statute.’’? In the preceding part of the section, it tells 
us what possession it intends to ripen, and to what it refers in the 

lause recited, to wit, a possession which will sustain an action to 
recover the slaves. This Act of 1820 constitutes the 18th section 
of the Act of 1836, ch. 65. The 3rd section points out the time 
within which actions at law shall be brought ; but both Acts ap- 
ply to actions at law and legal rights, and have no bearing on 
this case. The Act of 1836, ch. 122, which in the 16th section 
secures to achild, born after the making of the parent’s will, a 
due portion of the estate, when he is not provided for in the will, 
directs that the infant ‘‘ may, at any time within two years after 
the probate of the will, by-his next friend or guardian, file a pe- 
tition, &c.;’? and the 22nd section provides that should no pe- 
tition be filed within two years, as prescribed for by this Act, it 
shall be the duty of the executor or administrator with the will 
annexed, before he shall pay or deliver the legacies in said will, 
&c., to call upon the said legatees or devisees, &c., by a bill or 
petition, &c., to litigate their respective rights, &c.’’ By this 
section there is no time within which this bill or petition for an 
interpleader is limited, when brought by the executor, and by its 
equity it must extend to a bill filed by the child for the same pur- 
pose. The object of the petition or bill, directed to be filed by 
the executor, is to settle the estate and to ascertain and settle the © 
respective rights of the parties. This bill is pretty much for the | 
same purpose ; nor does any presumption of payment or abandon- 
ment arise under the Act of 1826. See Rev. Stat. 1836, ch. 65, 
sec. 14. The plaintiff came of age in May, 1840, and the bill 
was filed in 1846—six years after any legal payment could have 
been made to him, re the presumption of an abandonment com- 
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menced. Where equity acts in analogy to the common law, time 
is no bar of itself, but it may furnish evidence of payment, satis- 
faction or abandonment ; but this can have no such effect under 
ten years after the action ought to have been brought. There is, 
therefore, no statutory bar to the plaintiff’s recovery, nor does any 
presumption arise against him. 

Church Chapman, one of the defendants, alleges that he has 
purchased from the other defendants, Frederick Bryan and wife, 
and said Godley and wife, for a valuable consideration, and which 
has been paid, all their interest in the estate of the said testator, 
and that he had no notice of the plaintiff ’s claim at the time he 
made his purchase ; and that, therefore, he is a bona fide pur- 


chaser, without notice. These purchases were made by him in® 


1835 and 1837. In a subsequent part of his answer he states that 
‘¢ from the death of the testator, Frederick Johnson, up to a short 
time before the filing of the bill, it was notoriously and openly 
admitted by him (the plantiff) &c., that he was the child of Ste- 
phen Chapman, and not of the testator, and that his father, Ste- 
phen Chapman refused and objected to any claim being made 
by the defendant, David Chapman, on account of the plaintiff 
&c. This is a clear admission, not only that the claim of the 
plaintiff was notorious, but also satisfactory evidence that he, the 
defendant, Church knew it. It is also stated as a proof that the 
plaintiff knew he had no legal claim, that he sold his interest in 
1842, to one Farnifold Chapman for thirty dollars, who since the 
filing-of the bill, to wit, in 1847, sold it to Frederick Bryan, one 
of the defendants. ‘These statements satisfy the Court that the 
whole of this business was a combination on the part of the de- 
fendants to avail themselves of the destitute state of the plaintiff, 
and his ignorance, to secure to themselves, whatever interest he 
might have in the estate of Frederick Johnson, Sen. The most 
charitable construction that can be put on the answer is, that they 
did, in truth, believe that thre plaintiff was illegitimate, and there- 
fore not entitled to an interest in Frederick Johnson’s estate ; but 
that they knew of bis claim, there can be no question. 

This sale in 1842 by the plaintiff, is relied upon by the defend- 
ants as a bar to his recovery. It cannot have that effect. The 
price is so totally inadequate, and the circumstances under which 
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it was made so suspicious, that a Court of Equity will not en- 
force it as a bar to the plaintiff ’s claim. 

The defendant, Church Chapman, relies also upon his long 
possession as barring the plaintiff’s claim. ‘The same answer ap- 
plies to his defence on that ground, as has already been given to 
that of the other defendants :—being a purchaser with notice, he 
purchased subject to the claim of the plaintiff. 

The answer of Henry Harding, administrator of Hilen Godley, 
admits that he has in his hands, of the estate of his intestate, five 
negroes, who came to him as such administrator from the estate 
of the father of Hilen Godley ; that he administered in 1836, and 
advertised according to law. The assets of Godley are still in his 
hands, and they are not protected by the statutes of ’15 and 791, 
from the claim of the plaintiff to an account of the assets of Fred- 
erick Johnson, Sen., or of his intestate, which came to his hands. 

There must be a decree for the plaintiff, and‘a reference to the 
Master of this Court, to take an account of the-estate of Frederick 
Johnson, Sen., as prayed. 


Per CurtaM. Decree accordingly. 


WILLIAM F. HILLIARD,- ADM’R., against SHEMUEL KEARNEY 
AND OTHERS. 


In a will, the words “‘ among my fiye daughters, A., &c., and if either of them die with- 
out an heir, her part to be equally divided amongst her other sisters,”’ refer to a death 
previously to the death of the testator. 

By Pearson, J., arguendo. 1. In expressions like the above, the word heir means 
child or issue; the quality of surviving is annexed to the original and not to the ac- 
crued shares: and only the share of her who dies first survives. 

2. Where the intention of a testator is clear, the motive makes no difference; but 
where the intention is doubtful, and is the question in the case, the motive has an im- 
portant bearing. 

3. In doubtful cases, an interest, whether vested or contingent, ought if possible to be 
construed as absolute or indefeasible in the first instance, rather than defeasible. But 
if it cannot be construed to be an absolute interest in the first instance, at all events 
such a construction ought to be put upon the conditional expressions which render it 
defeasible, as to confine their operation to as early a period as may be, so that it may 
become an absolute interest as soon as it can fairly be considered tobe so. 
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4. Wherever no intermediate period can be adopted, so as to avoid an issue between the 
time of the testator’s death and that of the legatees, as the period when the legacies 
are to become vested, the weight of authority is in favor of the former. 






Tue bill in this case was filed at Spring Term, 1852, of the 
Court of Equity of Franklin county, by the late William H. 
Haywood, Esq , for the administrator of Stephen Sparkes, who 
had married Elizabeth White, against Drucilla White, Shemuel 
Kearney and Richard W. Kearney ; the last two being trustees 
under a deed to secure creditors, made by the plaintiff’s intestate. 
Answers having been put in, the cause was set for hearing at 
Fall Term, 1852, and transmitted to this Court. 

The material facts appear in the opinion. 











No counsel for the plaintiff. 
Lanier, for the defendants. 










Pearson, J. In the year 1775, one Richard White died, 
leaving a last will and testament by which he gave the land of 
which he was seised to his five sons, to be equally divided be- 
tween them, £‘ but if either of them should die without an heir, 
his share to be divided between his living brothers.’’ 

By another clause in his will, he gives to his wife for her life, 
negro women Fanny, Silvy and Lucy, and after her death the 
said negroes and their increase to be equally divided ‘‘ among my 
five daughters, Mary, Sarah, Elizabeth, Drucilla and Nancy, and 
if either of them die without an heir, her part to be equally di- 
vided among her other sisters.’’ 

At the death of the testator, his wife and five daughters were 
all living. ‘The wife died ; and then Mary died and the negroes 
were divided between the four surviving daughters. Afterwards 
Sarah and Nancy died leaving children. Elizabeth is now also 
dead, without leaving achild. The question is, who is entitled to 
the negroes and their increase that fell to her share? Drucilla 
claims the whole as survivor ; the personal representatives of Sa- 
rah and Nancy claim a part ; and the husband of Elizabeth, her 
administrator, claims the whole. It is evident that “heir’’ is 
not used in its technical sense, as reference is made to the sisters ; 
so it must mean child, as is frequenuy said in common parlance, 
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one has an “heir born unto him,’’ meaning a child, or it may 
be taken in a larger sense, so as to include grandchildren or any 
descendant. 

Assuming that’the words are sufficient to show an intention to 
make successive survivorships, by annexing the condition not only 
to the share of the one who should first die without leaving a 
child, but to the shares of all, it is settled that only the original 
shares are subject to the condition, and the accrued shares vest 
absolutely. Payne v. Benson, 3 Atk. 78. Bergrave v. Whit- 
nick, 2 Ch. Rep. 131. Perkins v. Micklewaite, 1 P. W. 274. 
Rudge v. Barker, Ca. Temp. Talbot 104. Er parte West, 1 
Bro. Chan. Ca. 575. 

The only question then is, are the words used sufficient to show 
an intention to make successive survivorships, and annex the con- 
dition to all of the shares, so as to make all defeasible until the 
deaths of the legatees respectively, or is there some earlier period 
at which the legacies become absolute ? 

Six constructions are suggested :—1. All of the shares are de- 
feasible and liable to pass over by successive survivorships, until 
the death of all of the daughters but one, whose estate then be- 
comes absolute. 2. All of the shares are deféiiible and liable to 
pass over at the death of any daughter without leaving a child, to 
the surviving sisters or sister, and the representatives of such as 
may have died, leaving a child, or to such representative alone, 
should such last daughter die without leaving a child. 3. All of 
the legacies are absolute at the death of the testator. 4. All be- 
come absolute at the death of the tenant for life. 5. Upon the 
death of the first daughter without leaving a child, the shares of 
the others become absolute. 6. Upon the death of all but two, 
their shares become absolute. 

Before discussing these several constructions separately, we 
state this general proposition bearing upon all of them. Where 
the intention is clear, the motive of a testator makes no difference; 
but where the intention is doubtful, and is the question in the 
case, motive has a most important bearing. Again, a further 
proposition is so well expressed by Mr. Smith, the annotator on 
Fearne, in his ‘‘ Original view“of Executory Interests,’’ in the 
production of which he had the aid of all the modern cases, that 
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it may be well to give it in his own words, with the single remark 
that we concur in his reasoning and conclusion. Chapter 3, 
page 89, on the construing an interest to be absolute rather than 
defeasible—“‘ It would appear to be a general rule deducible 
from principle and from actual decisions, though not ennunciated 
by authority, that in doubtful cases an interest whether vested or 
contingent, ought if possible to be construed as absolute or inde- 
feasible in the first instance rather than defeasible. But if it can- 
not be construed to be an absolute interest in the first instance, at 
all events such a construction ought to be put upon the condition- 
al expressions, which render it defeasible, as to confine their ope- 
ration to as early a period as may be, so that it may become an 
absolute interest as soon as it can fairly be considered to be so. 
_ For, Ist, this would seem clearly deducible from the well known 
tule, that conditions are odious and shall be construed strictly, a 
rule which would appear to apply to those conditions which are 
termed in a preceding page, mixed conditions, as well as to con- 
ditions-which are simply destructive. For if it applies to con- 
ditions subsequent, which are simply destructive, and upon which 
an estate is to be defeated, and made to revert to the heir who is 
favored by theif, it would seem to apply also to those con- 
ditions which are both destructive and creative, and upon which 
an estate is to be divested, and a new estate is to arise in favor of 
another person, by way of conditional limitation. 2. The person 
claiming under a prior limitation, and his children being the pri- 
mary objects of the grantor’s or testator’s bounty or consideration, — 
and the persons claiming under the limitation over, being only 
secondary objects of such bounty or consideration, it is of course 
reasonable to lean in favor of the primary objects, by construing 
their interest to be absolute in the first instance, or as nearly as by — 
fair construction, it can be considered to be so, rather than to 
lean in favor of the secondary objects, by construing the inter- 
est of the primary objects to be defeasible. 3rd. The law favors 
the free uncontrolled use and enjoyment of property and the 
power of alienating, whereas the defeasible quality of an interest . 
tends most materially to abridge both.’’ 

It is evident that each of the daughters are respectively the pri- 
mary objects of the testator’s bounty, in regard to her original 
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share ; and with regard to what might accrue by a share being 
defeated, the recipients are secondary objects of his bounty. It 
is also evident, that the primary intention is to give a share of 
the property itself, and not simply to lend or give the use of it. 
So far the way is clear. ‘The difficulty is presented by the pro- 
vision in case of a death without leaving a child. The testator 
was mninifestly inops consilii, his intention is not expressed fully 
and clearly, and this is one of the many cases in which Courts 
are left to grope their way in the dark in search of an intention, 
when in all probability the testator had not formed any definite 
intention, or at least had not run it out to all its consequences. 

In support of the first construction, the argument is, the testa- 
tor had a further intention, which was to confine this fund to the 
daughters ; and as upon the death of one of them without a child, — 
the sons would come in under the statute of distributions, the ob- 
ject of the provision was to exclude them, and to give the share 
of any one of the daughters so dying to her “ orther sisters.”’ 
The condition is annexed to the shares of all indiscriminately, to 
one as well as to another, and to carry out the intention it is necessa- 
ry that there should be a succession of survivorships, until the death 
of all of the daughters but one, when the condition must be at an 
end, in as much as there is no further limitation over ; so that 
the intention expressed with legal precision would be in these 
words, ‘‘should any one or more of my daughters die without 
leaving a child, the share or shares of such as may so die shall go 
to her surviving sister or sisters.’? The reply is, lst, The words 
used are in the singular number—* should any one die,’’ &c., 
<< her share, &c., her other sisters,’ and although the condition is: 
annexed to all indiscriminately in the first instance, there is noth- 
ing to denote an intention that it should continue and be ready to 
defeat the estate of all of the others except the last. The words 
are satisfied by operating upon the share of the one who died first 
without a child, and there is nothing to create a succession of sur- 
vivorships. 

2nd. No case is to be met with in the books, (stated fully, and 
not simply put to illustrate a particular position, as that the ac- 
crued share is not subject to the condition,) in which a succession 
of survivorships is allowed, without some words in the plural 
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showing such to be the intention ; as << their sisters,’’ or the ‘‘ share 
or shares of such as die, &c., to the survivors or survivor.’’ 

3d. Favoring a condition, by extending it beyond tbe words, or 
at all events beyond a necessary implication, is opposed by all 
analogy. For instance, there is no reason why the accrued shares 
should not be defeated and pass over, as well as the original 
shares : indeed, if left to conjecture, we should say it is in all 
cases the intention to put both on the same footing, yet when the 
words require a succession of survivorships, the authorities uniform- 
ly refuse to extend the condition by implication, and confine it to 
the very words ‘‘ the share or shares of those who die, &c,’’ to 
wit, the original share or shares, even at the expense of much in- 
. convenience and confusion. Again, cross remainders by impli- 
cation are not allowed in deeds ; originally they were not allowed 
in wills where there were more than two devisees, ‘‘ because of 
the uncertainty and inconvenience.’’ Cro. Jac. 655. In which 
case Doddridge, J., says ‘‘ it was never seen in any book where 
an estate is limited to divers, that there should be cross-remainders 
by implication.’’ ‘The modern cases however relax somewhat, 
and the rule now seems to be that the presumption is in favor of 
cross-remainders by will between two, but when between more 
than two, the presumption is against them. Such being the case 
in regard to remainders, of course it must be so-in regard to ex- 
ecutory bequests, because the reasons apply with more force. 
The latter are conditions which defeat estates and pass the pro- 
perty to strangers. ‘The property is of a shifting and transitory 
nature, whereby the confusion growing out of a separation of the 
, original and accrued shares, in case of four successive survivor- 
ships, would be increased tenfold ; as would also be the incove- 
nience resulting from the fact that none of the shares would be 
absolute until after the death of the legatee, and none of the 
children of the testator during their lives would have the owner- 
ship and right of disposition. In the case of slaves, the inconve- 
nience would amount not only to a deprivation of the ownership, 
but in some instances positively to a charge. The interest of mo- 
ney and the increase of stock belongs to the present owner, but 
the increase of slaves passes over with the principal : so one taking 
a defeasible estate in a negro woman, instead’ of a bounty has a 
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charge, and has to raise young negroes for another, unless so for- 
tunate as to leave a child surviving, and then the absolute owner- 
ship comes too late to be enjoyed by the primary object of the : 
testator’s bounty. 

4th. The words used, adopting the construction contended for, 
in some respects go beyond, and in others fall short of the pur- 
pose of confining this fund to the daughters and excluding the 
sons, which is inconsistent with the assumption that such was the 
intention. ‘They go beyond it, by putting a greater restraint upon 
the legacy to each of the daughters, than was necessary to ac- 
complish the object, for the sons would not take under the statute 
of distributions, as well were a daughter married as when she died 
leaving a child, and the supposed intention would have been an- 
swered by allowing the daughters to have the property subject to 
the condition that if one or more happened to die without leaving 
a child, or without having married, it should go to her other sis- 
ters or the children of such as were dead, to the exclusion of the 
sons. They fall short of it. ‘The accrued shares are not dis- 
posed of, but are left exposed to the claim of the sons. The 
original shares as well as the accrued share of the surviving 
daughter, is left exposed to the claim of the sons, if she should 
happen to die without a child, unless she marries or otherwise 
diposes of the property ; for there is no limitation over to the 
children of the deceased daughters, and the omission of this lim- 
itation over, is the only ground upon which the surviving daugh- 
ter now claims the whole, and further claims that her estate is 
now free from the condition, and has become absolute. 

5th. This construction is totally inconsistent with the admitted 
facts, that in regard to the original shares, each daughter is the 
primary object of the testator’s bounty, and that it was the pri- 
mary intention to give the property itself, and not simply to lend 
or give the use of it. ‘The amount of it is, to give to the proviso 
the effect of so clogging all the legacies, as to deprive all the daugh- 
ters save one, of the ownership and right to dispose of the pro- 
perty during their lives, and that one is to be so deprived until the 
death of all the others. That is, the first takers, the primary ob- 
jects of the testator’s bounty are all to starve, as far as regards this 
property, and instead of the property being given, only the use of 
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it is given, with a chance of having the absolute property after 
the donee is dead, when it cannot be enjoyed by her. ‘To whose 
benefit does this restraint of the qwnership enure? To the hus- 
bands, not the children (for there is no limitation over to them,) of 
such of the daughters as die leaving children, and to the daugh- 
ter who happens to live the longest, whether she has a child or - 
not. ‘T'he motive assigned is not sufficient to support a construc- 
tion leading to such results. It should be borne in mind, that this 
is not a limitation to several children with a condition that if one 
or more should die under the age of 21, and unmarried, their 
shares should go to the survivors or survivor, which is a very 
common limitation. in wills, and a very reasonable one, for the 
ownership is restrained only until the child has discretion or mar- 
ries, and should be settled in the world. The restraint being a 
reasonable one, it is probable the testator intended to apply it to 
all of the children under like circumstances, and the Court might 
incline, in the absence of express words, to imply a succession of 
survivorships, from the fact that the same reason was applicable 
to all. But according to the construction contended for in our 
case, the restraint is general, and extends to the whole lifetime of 
all the daughters save one, and even extends to her until all the 
others are dead. ‘This is unreasonable and inconsistent with the 
idea of a gift of the property to the first takers, and is therefore 
improbable, consequently the Court cannot extend it by any im- 
plication. 

That a father under the show of a gift of negroes to a child, 
should have an intention so to restrain it, as not to give the own- 
ership during the child’s whole life time, notwithstanding arrival 
at full age, marriage and birth of a child, is so unnatural that ex- 
press words should be used to show it. 1n support of the second 
construction, the argument is, besides a gift to his daughters the 
testator had a further intention of giving a preference to such of 
them as performed the condition, and died leaving a child. ‘To 
effectuate this intention the Court will imply a succession of limi- 
tations over, upon the death of one or more of the daughters 
without a child, to the others and such as had died leaving chil- 
dren, which is an executory bequest where the person is certain, 
transmissable to the personal representative, so that the fact that 
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Sarah and Nancy are dead, offers no impediment to the vesting 
of a part of the share of Elizabeth in their representatives, and 
of the whole of the share of Drucilla, if she dies without a child. 
The argument fails, because there are no words showing an in- 
tention to give a preference to such of the daughters as died Jeav- 
ing children, except to the extent of making the shares absolute 
at their deaths. The same considerations which forbid an impli- 
cation of a succession of survivorships, likewise forbid an impli- 
cation of a succession of limitations over. It is unnatural and 
therefore improbable, and consequently cannot be implied, that a fa- 
ther intended to deprive all of his daughters of the ownership of the 
property which he professes to give them during all of their lives, 
and to allow all of them to starve, (for the estate does not become 
absolute upon the birth of a child, as it might die before its moth- 
er,) for the mere purpose of giving a preference te such as might 
have children. There is this further objection: if the words 
‘¢ other sisters ’’ do not refer to the death of one, so as to be con- 
fined to the survivors, and is allowed to take in the others also, 
there is nothing to exclude such as had died without a child, 
which is absurd. 

Having rejected the first two constructions, it follows that one 
of the others must be the true one, and as the defendant is enti- 
tled to the whole of his wife’s share under either, it is not necessary 
to decide between them ; and we might content ourselves by say- 
ing that the legacies became absolute at the death of the testator, 
or at the death of the widow, or at the death of the first daughter, 
or, at all events, when all died except two. But it may be pro- 
per to discuss them, as it may tend to illustrate what has been 
said in reference to the others, and to elucidate the whole subject. 

An examination of the cases and a consideration of the proba- 
ble intention of the testator, when it is not clearly expressed, and 
of the policy of the law, leads to this conclusion: When the es- 
tate is defeasible, and no time is fixed on at which it is to become 
absolute, and the property itself ds given and not the mere use of 
it, if there be any intermediate period between the death of the 
testator and the death of the legatee, at which the estate may 
fairly be considered absolute, that time will be adopted, for the 
reason that, while on the one hand testators are not apt to have 
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reference to what may happen between the making of the will 
and their own death, inasmuch as such an event may be provid- 
ed for by a codicil or another will ; on the other, it is highly im- 
probable that they ever mean, after giving the property itself, to 
make the estate defeasible during the entire lifetime of the lega- 
tee, and in effect give merely the interest.or use of it, which is in- 
consistent with the prior gift of the property, and deprives the pri- 
mary object of bounty of the right ever to exercise full ownership 
over it—e. @., “ A gift to A. if he arrives at the age of 21, but if 
he dies without leaving. a child, the property is to go to B.; the 
intermediate period is adopted, and the gift is absolute at his age 
of 21.”’ Horne v. Pillaus, 2M. & K. 22. ‘A gift of the di- 
vidends of stock to a wife for life, and of the stock itself at her 
death to her two daughters ; but if either should die unmarried 
and without a child, the survivor should take the share of her so 
dying ; ahd if both should die unmarried and without a child, 
their shares should go to a son :’’—/eld, That the estates of the 
daughters would have become absolute at the death of the wife ; 
but as she died in the lifetime of the testator, their estates became 
absolute at his death. Laffer v. Edwards,3 Mad. 210. Clarke 
v. Gould, 7 Sim. 197. Lejune v. Lejune, 2 Beav. 701. 
Smith’s Original View, 342. ° If there be no intermediate period, 
and the alternative is, either to adopt the time of the testator’s 
death or the death of the legatee generally, at some time or other 
whenever it may happen, as the period at which the estate isto . 
become absolute, the former will be adopted, unless there be 
words to forbid it, or some consideration to turn the scale in favor 
of the latter—e. g., A gift to A., but in case of his death to B., 
the time of the testator’s death is adopted as the period at which 
the bequest to A. becomes absolute. Hinckley v. Simmons, 4 
Ves. 160. Cambridge v. Rent, 8 Ves. 12. Omany v. Bevan, 
18 Ves. 291. Crigan v. Barn, 7 Sim. 40. 

A gift to A., but in case he dies leaving a child, then to such 
child, if he dies without leaving a child then to B., becomes ab- 
solute at the death of the testator. Montague v. Nucilla, 1 Rus. 
165 ; Laffar v. Edwards, and all the cases above cited, support 
the case put by their reasoning, and it is supported by the very 
high authority of Mr. Smith, who cites and comments upon all of 
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the cases, and announces this conclusion (page 347): ‘« Even 
when the gift over is not merely dependent on the simple event of 
death, but is to take effect in case of the death leaving children,’’ 
or in case of the person “‘ dying unmarried and without issue,’’ 
the event will be construed to mean, not a death generally at 
some time or other, but a death in the testator’s lifetime, or at 
some other particular time, if the fund or property itself and not 
merely the interest or income is given to the person whose death 
is spoken of ; or if it is not to vest till a future period, and the dy- 
ing may fairly be referred to a dying before that period ; or if for 
any other reason it does not appear that the testator intended to 
refer to death generally. Putting out of view the policy of the 
law, which favors the absolute enjoyment and right to dispose of 
property, and admitting for the sake of argument, that no inter- 
mediate period cah be adopted so as to avoid an issue, between 
the time of the testator’s death and that of the legatees, as the 
period when the legacies are to become absolute, the weight of 
the authority is decidedly in favor of the former, and so far from 
there being any thing to make it appear that the testator intended 
to refer to the death of the legatees generally, the words used 
and all the circumstances point to his own death. 1. The pro- 
perty itfelf is given, and not the interest or income or use of it 
merely, which in the case of negroes is often a charge, and not a 
bounty. 

2d. To deprive all of his daughters of the ownership during 
all the days of their lives, is inconsistent with the fact of their be- 
ing the primary objects of his bounty. 

3d. No limitation is made to the children of such as have any, 
and no limitation over is made in case all should die without chil- 
dren, so that no sufficient motive appears for a restraint so tl 
ing and unlimited. 

Ath. In directing the limitation over upon the death of any one 
without a child, words in the singular number only are used— 
‘¢ her”’ share is to be divided between Aer other sisters. These 
words are very appropriate if he had reference to the time of his 
own death, and intended simply to guard against a lapse by a 
death in his own lifetime, for it was probable that one might die 
without a child in his lifetime, but it is not probable that more 
than one, or all would die before him. 
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5th. If he had said ““should one or more die without a child,”’ 
using words in the plural, or if he had made the vesting of the 
legacies depend upon arrival at age and marriage, this would have 
been appropriate as referring to the death of the legatees general- 
ly, or to some period afier his death, and would have excluded 
the idea of a reference to his own death, but he omits to do either. 

There is then a gift, a condition, and a limitation over, all ex- 
pressed in words appropriate to a reference to the testator’s own 
death. No limitation over and no words are used appropriate to 
a reference to any other period. Why then shall not that period 
be adopted which explains the whole matter, and makes the re- 
striction upon the gift natural and consistent, in preference to a 
period in reference to which yo: appropriate words are used, no 
limitations such as are common or proper are inserted, and the 
adoption of which confounds the whole matter, and makes the 
restriction upon the gift unnatural and inconsistent? This is a 
much stronger case than any to be met with in the books. Here 
are five daughters, and unless the testator’s death be adopted as 
the period at which the legacies are to become absplute, no effect 
can be given to marriage or the birth of a child. Nothing short 
of death leaving a child can confer the ownership. If the testa- 
tor’s death be not adopted as the period for the legacies to become 
absolute, the rule laid down by Mr. Smith requires the adoption 
of the earliest period afterwards, which is not forbidden by the 
words, or ‘a necessary implication. This period is presented at the 
death of the tenant for life, or when the first daughter died with- 
out a child. ‘The words are then satisfied, and, so far from there 
being a necessary implication to forbid it, there is a necessary im- 
plication requiring it. ‘To avoid the conclusion that the testator 
was so unreasonable and unnatural as to give property to his 
daughters and deprive them of the ownership during their whole 
lifetime, for no other reason that can be suggested except to give 
the shares of those dying without a child to the sister who hap- 
pened to live the longest, or to the representatives of those who 
died leaving a child. As soon as the words are satisfied, the pol- 
icy of the law requires that the legacies should be considered ab- 
solute, and it will not presume in favor of cross-executory bequests 
among five, because of the confusion and inconvenience above 
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pointed out. ‘This construction avoids all confusion and much of 
the inconvenience which would result from having no limit save 
the death of all but one. It satisfies the words of the will, makes 
the meaning sensible and intelligent, and accounts for the omis- 
sion of limitations over. If the period of the death of the testa- 
tor, and of the death of the widow, and of the death of the 
daughter who first died without a child are rejected, then the con- 
struction which considers the legacies of the two surviving-sisters 
absolute at the death of the third sister, must be the true one for 
the reasons above given, and for the further reason that the estates 
cannot be considered defeasible any longer without doing violence 
to the words of the will. The division is to be among her other 
sisters : these words cannot be applicable when only tivo are left, 
for, upon the death of one of them there can be no division, nor 
can the property go to the other sister under the word sisters. So 
it would be necessary to add “ surviving sister.”” This would be 
a strained construction, which as we have seen, the policy of the 
law and all analogy furnished by the cases forbid. 

The devise to the five sons, although expressed in different 
words, involves the same question, and furnishes no aid in sup- 
port of the one construction or the other. 

Our attention was called by Mr. Lanier to many cases in our 
own Court. We have given them a careful consideration. Most 
of them show that words in the plural were used, so as to leave 
no room for implication ; as his, her, or their shares, the shares 
of these so dying to go to the survivors or survivor. Other cases 
confine the restriction upon the gift, to arrival at age or marriage. 
No case was cited where the point was made and attention called 
to it, in which it is decided that the Court will by implication, 
make a succession of survivorships, and so extend a construction 
as to convert a gift into a loan, and reach the inconsistent, un- 
natural, and improbable conclusion that none of a testator’s 
chidren to whom he gives slaves are to exercise the right of own- 
ership, except the one who may happen to live the longest, unless 
some particular purpose is to be effected by the restriction. 

Mr. Lanier relied mainly upon the case of Fortescue v. Satter- 
thwaite, 1 Ire. 569. The point considered there was the remote- 
ness of the limitation ; as it is cited for a different purpose we 
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have examined the original papers. It appears there was a par- 
ticular purpose, viz., to exclude Polly Satterthwaite, to whom a 
small legacy is given, and the testator then adds—“ It is my wish 
that she have neither part nor lot in my property besides,’’ and 
‘¢in case either of the said children die without heir lawfully be- 
gotten, it is my wish that the property belong equally to the chil- 
dren then living whether James, Nancy or Sally.”’ 

Cor v. Hogg, 2 Dev. Eq. 121, discusses this question and 
supports our conclusion. ‘There the particular purpose was to 
exclude Lucy Drew. 

It must be declared to be the opinion of this Court, that upon 
the division, the slaves allotted to Elizabeth vested absolutely. 


Per Curiam. : Decree accordingly. 








